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FROM:

total of pages, including this
do not reffiffie- i-naicated numb-er of
a question as to the transrnittal, please

Elena Ruth Sassower, Coordinator

IIIESSAGE:
We believe that our submission to the Senate
Judic iary  Commit tee docurnents that  Mr.
O I Rourke I s nornination rnarks more than a
descent  r f  toward mediocr i tyr t .  f t  is  aplunnett ing to outriqht unfi€ness.

The gross fai lure of the screening process
(see,  in ter  a l ia ,  pp.  29-38;  regui res a
halt ing of confirmations presently be-fore the
S e n a t e  J u d i c i a r y  C o m m i t t e e .  I n  t h a t
connection we draw your attention to an
edi tor ia l  appear ing in  yesterdayrs New york
Times:

rrFor the Senate, the lesson is to
s t . o p  c o n f  i r m i n g  t h e
Adminis t rat ionrs nominees on the
assumption that the White House
wil l  eventually get i ts way; and to
press hard for justices with proven
respect for judging, for Congress
and for  the leg is la t ive process. ' ,

We look forward to workingr with the Alliance.

€(zne*<r..K----
sslassgZnf



rHE NEw voRK rIMEs EDITORIALS/LETTE:I

Now It's the Bush Court
Clarence Thomas and Davld Souter, the two

Supreme Court Justices appointed by Presldent
Bush, have just made moderates of Sandra Day
o'Connor and Anthony Kennedy, two Reagan ap-
polntees. The newest Justlces tlpped the balahce In
h S-to-l decision stripplng another right of access to
the Federal courts for prlsoners who belleve thelf
rlghts have been denled.- 

Justices O'Connor and Kennedy, whb had been
part of Chief Justice William. Rehnquist's wrecklng
trew In earller bases Involvlng State prlson In'
mates, felt compelled to file dissentlng opinlons.
they iharged, rightly, that the Court had carrled lts
deconstruction too far.

tf politics were alt that fhattered, the dbclslon
in Keeney v. Tamayo-Reyes would be an, achleve-
ment for the Administration: another payment on
Mr. Bush's pledge to remake the Federal Judlclary
and crack dbwn on crlminals. But slnce Justlce and
craftsmanship also matter, the case ls an embar:'
rassment. lt should embarrhss even Mr. Bush, who
boasts that he appolnts dtlly Justlces who don't
"legislate from the bench."'

Jose Tamayo-Reyes, a Cuban r6fugee who
speaks little Engltsh, was accused of a bamoom
murder. He pleaded to manslaughter but later
contended that garbled translatlons

llmlted to the evldbnce his apparently negllgent
attorney had offered lil Oregon's state courts. That
accorded with a 1963 Supreme Court declslon Con-
gress adopted when lt amended the habeas corpus
law In 1966.

Monday's rullng overturns the 1963 precedent
and holds that the defendant, whlle entltled to a day
In Federal court, ls sttlck wlth hls lawyer's Inade-
ouate evldince.' 

Justlce Byron Whlt6's opinion ts full of reasons'
Congr€SS rnlsht want to deny. Mr. Tamayo-Reyes
the litnd of hearlng he seeks - but glves no eompre-
henslble reason for ribt abldtng by Congress's 1966
ludcment. Justlce Whlte, the Chlef Justlce, Justlce
Ant-onln Scalla and the Bush appolntees are leglslat'
lnr frorn th€ bench.- 

This sorry case holds many lessons. Desplte
thelr dlssents, JustlceS O'Connor and Kbnnedy must
bear the burden of earller votes that weakened
habeas corpus and paved the way lor the latest
excess ol 1r;dictat Aetlvlsm. Congress needs to as-
sert lts constltutional functlon and leglslate falr
hrlbeas rules so clearly that the Court cannot misiti-
terpret

him about the charge and lbd hlm to thlnk he
agreeing to stand trial. A Federal appeals ct
said he was entitled to a Federal court hearing

Senate, the lesson ls to stbp conflr
Admlnlstratlon's nomineeS on the assumptlon

that the Whlte House will evgntually get lts way;
s and to press hard for tusttce5 with proven respect
t for Judglng, for Congress and for the legislative
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