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weeks  is  su f f i c ien t  t lme to  permi t  p re l lm inary  inves t iga t j -ons  o f

nominees, given the current lever of  staf f ing and the rate of

n o m i n a t i o n s .

Three weeks is certainry not enough t ime to do more than a
prer im inary  inves t iga t ion .  A  c r i t i ca l  i ssue,  there fore ,  i s  how
the opportuni ty to shi f t  a nominee from the rrconvent ionar, ,

three-week track to the non-scheduled rrcontroversial i l  t rack wi l t
be taken advantage of  and how i t  wi l l  be honored. How much
evidence wirr  senators feel  comperred to of fer  or  be forced to
offer ' to obtain extra t ime to review a nominee? How much t ime
wi l l  they get? r t  is  essent iar  that  when ser ious quest ions are
ra ised about  a  nomineers  f i tness  to  be  a  federa l  judge,  su f f i_
clent t ime is provided to examine thoroughry the nominee,s
q u a l i f i c a t i o n s .

J.  Th" cor* i t t .u "ho,rrd u"k th" ABA to provid.  i . f  or* . t ion

The Judic iary  commit tee rer ies great ly  on the ABA,s s imple
categor ica l  ra t ing.  yet  the sources that  the ABA contacted and
the part icular f indings it  made for each nomlnee are shrouded in
secrecy '  r t  is  inappropr ia te for  the commit tee to  rery  on the
ABA rating without knowing the scope and nature of each investi--
gat ion and what  t roubresome issues,  L f  &[y ,  arose concern ing the
nominee.  This  is  par t icurarry  impor tant  when the ABA has g iven
the nominee a mixed "qual i f ied/unqual i f led, ,  

ra t ing.
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A s u r n r n a r y o f t h e s e m a t t e r s n e e d n o t b r e a c h t h e c o n f i -

d e n t i a l i t y o f t h e A B A ' s s o u r c e s o r o f t h e A B A ' s C o m m i t t e e

members.  In fact ,  the ABA has provlded detai led informat lon on

i t s i n v e s t i g a t i o n a n d f i n d i n g s w h e n i t h a s c o n c l u d e d t h a t a

n o m i n e e i s u n q u a l i f l e d . I n l g 8 3 , f o r e x a m p l e , a f t e r f l n d l n g

nominee sherman unger unqual l f led to be a unl ted states c l rcul t

Judge for the Federal circult, t"lr. t{t l l lam Coleman' the committee

member who conducted the investigatlon, testif ied before the

Judic iary commit tee against  Mr.  unger.  HLs statement on behal f

of the ABA began by saying, rrl cannot shrlnk from the Lmportant'

r f p e r s o n a l l y u n p a l a t a b l e , t a s k o f p r e s e n t i n g t o t h e S e n a t e

Judiciary Committee the results of our lnvestigation'rr The

statement, which was no mere summary, went on for another 34

pages, which were fol lowed by 639 pages of  exhlbl ts '

Moreover, in past years the ABA frequently shared the

substance of lts f indlngs on distrlct and appelrate eourt noml-

nees with the Judlclary cottuttittee. Also, the ABAts o$'n pamphlet'

,,American Bar Association Standing Committee on Federal Judicl-

ary! What It Is and How It Worksfr states that for Supreme Court

nominees  " Ia ] t  the  senate  Jud lc la ry  Comml t tee fs  hear lngs ,  a

spokesperson for the ABA Commlttee appears and makes an extensive

report  on the reasons for the commlt tee's evaluatLon of  the

nominee, whi le preserving the conf ldent ia l t ty of  l ts  sources'r l

There appears to be no prlnclpted reason against revivlng the

previous ABA practice, nor for dlstlnguishlng between Supreme

court and other federal Judiclal nomi.nees ln terms of the klnds

of informat ion avai lable to the Judtciary Commit tee'
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current ly,  not ice of  nominat ions among pr ivate organi-zat ions
rs great ly dependenL on the ef for ts of  these organizat lons rather
t h a n t h e C o m m i t t e e | s a c t l o n s t o s t i m u l a t e t h e d e v e l o p m e n t o f

rnformation. The committee should provi.de public notice of a
nominat ion as soon as i t  is  received. Not lce shourd,  go to the
major newspapers in the jurisdictiql in whlch the nominee seeks
the judgeship as welr  as to locar and nat ional  associat ions wi th
ei ther a potent iar  interest  in the part icular nominee or ongoing
rn teres t  in  jud ic ia l  se lec t ions , .

An active outreach program is not wlthout precedent. During
the 96th congress, the committee attempted to encouragre greater
pubr ic part ic ipat ion in the evaruat ion process. The commit tee
developed a rong rist of groups who were contacted to provide
tnformat ion,  incruding the local  bar associat ions of  the jur is_
d ic t ions  w i th  judgesh ips  to  be  f i l l ed .

5 :  pub l i c  no t i

Except for  unusuar c i rcumstances, hear i .ng dates shourd be
schedured with adequate time for outslde groups to rnvestigate
nominees and prepare test imony. current ly,  not ice of  hear ings is
of ten as short  as a few days. As the Appendr-x makes crear,
wi tnesses have been asked to test i fy as l i t t le as f ive days (and,
even only one d.ay) before a hear ing.

1 590

i n fo rma t ion .

i .  . ; : . : . . r ! ' 1 4  - '  . . " .  . , j  -  - -



- 3 0 -

whrle the committee may want to deverop guidelines for

appropr iate minj 'mum t ime per iods r  €rrry guidel lnes must take lnto
account the number of nominees appearing before the committee.

As indlcated above, hear ings may cover as many as s lx nominees in
one day. Even several  weeks not ice ls l ikely to be insuff ic ient

to investigate the qualif ications of nominees where many nominees
are under considerat ion at  the same t ime.

6 .  Hear ings  shou ld limi to fewer th six nomlnees at
a  t ime.

Permitting hearings that cover as many as six nominees at a
time is an acknowledgment of the pro forma character of most of
the cornmit teers eonf i rmat ion hear lngs. certainty,  penetrat ing
hear ings are not warranted in every case. But the danger in
allowing hearings that cover slx nomlnees per day ls that
perfunctory hearings wll l be encouraged both because the
agreement sets up an expectat lon that assembly- l lne processlng of
judic iat  nominees wi l l  contJnue and because i t  permlts

over loadlng the system. r f  repeatedly faced with s ix nomlnees at
a t ime, the two mlnor l ty invest lgators wl l l  be unable to monitor
cr i t ical ly arr  members of  each group. what rnevi tabry wl l l
happen ls that  staf f  wir l  be forced to rely even more on
outsiders whose resources are alread.y severery stretched to
ident i fy the eandidates whose f i tness has been calred into
quest ion.  And the other nominees wir l  be earr ied on to
conf i"rmat ion wi thout ser ious scrut iny because of  the pace of  the
establ ished schedule

be
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currentry the same minor i ty senator takes responsibir i ty for
monltor lng arr  nominees. Thls has been assigned to senator
Simon, who is the most junlor mrnor i ty senator on the commit tee
and who 's not a rawyer. There ls no !^ray one lndividual can
adeguately monltor a'l of the nominees. Even the ABA committee
spl l ts l ts lnvest lgat ive responsibir i t , les among 14 members.  To
do otherwlse rs to place the monr_toring senator in a position
where he takes maJor responsibl l i ty  for  the inevi tabre fa i lures
of his impossrbly targe responslbir i t ies.

rnstead, the chairman and the ranking minority member on the
commlt tee should rotate responsibl l i ty  for  monitor ing judic iar
nomlnees among the senators of each respectlve party. This wourd.
help ensure a more real lst lc arrocat ion of  burdens

g .

a

rn the past,  senators have typicarry appr ied a negat ive
standard in evaluating nominees is the nominee crearry
ungual i f ied to serve on the judic iary? This k ind of  standard not
onry discourages aggressive scrut lny of  nominees, but arso
encourages approval  of  marginarry quar i f ied.  nominees.

senators do not use a negat ive standard in hir ing for  their
own staf fs '  They would not be comfortabre f i r l ingr staf f  srots
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rgnore reports would al_so help the fu l l  Senate reach an
informed decis i -on.

x * * *

The changes recommended above wir l  not  in themserves ensure
that the senate provides independent and carefur review of
ludic iar  nominees. wi thout the commitment of  major i ty and
minor i ty  senators  en t rus ted  w i th  these respons ib i r i t ies ,  newprocedures can only have l imi ted impact.  The qual i ty of  ourjudic iary depends great ly on the depth of  that  commitment.
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