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J.fE, ALEI.ANDER and HANCOCK, g2Robert E. Btraug, New York Ci+'.' ,or
. ^1i: 'r rlth TIIPNE, J. ffindent"
i.r .. : :., eoncurE in a separate opinion
r+hrl "'!,UANDER, TITONE and

C ,.: " ...:i{-, JJ,, also coneur,

[ ' ' ,COSA, J., dfugents snd votc! to
rfflrro in enother opinion ln whieh
WACIITI.ER, CJ., and SIIiONS, J.,
@ncul.

7e N.Y.2d 520

-11pln thc Metter of Norman P.
RUSSAKOFF, rn Attornct,

AppcllrnL

Grlcvance Conrnithc for thc Sccond
rnd Ehventh Judlclql DhHetr,

Rcrnrndrnt.
C.ourt of Appeelr of New York.

May E, 1994,

In en ettorney dieciplinery procGeding,
the Supreme Court, Appe[ste Diviaion, on
dered interim suipenlion. Attorney ep
pealcd. Ttre Court of Appeals hcld that
interim ruspenrion wes improper.

Order modified, snd matter remitted.

Attorney rnd Olcnt C=it
Intarim ruspenaion ftunr prectice ol

Iew was impmper in proceeding which io.
volved ellegationa eoneerning misrepuen.
trtion end violetjon of fiduciery and recor&
keeping rcsponribilitiea rnd in shich sttot
ney denied any lntrntbnet or villful mls.
conduct rincc Appcllatc Division did not
rtate rereon for order, lJtere wrr no ray of
knowlng whcther dcclrion wrr predlcetzd
on oncontroverted allegrtlonr ebout f.duct
ary end record-keeping recponribilitier o':
on conEovcrted rllegations about mirepr.c-
rcntation. Code of Prof.Rarp., DR l-102,
rubd. A, pu. l, DR 9-102, McKitrney'r
Judiciary law App,

_tszrNlcholer C. C.;oo,per, Brooklyn, for rp

fut R. Lhbermrn and Barbare i. ()iii'- ,,

Norp York Clty, lor the llcpartr.:,:;:i,.rl l-
clplinery Committee lot tbc Flr:.l I irl
Dept, gmieur curlae.

OPINION OF TIIE COUR"

PER CURIAIT.

Respondent Ettorney wel rurpended
from the pncticc ol lew pending ftnel dh.
poritloa of chugcs thet he hed mirhandled
eliutr' funds. The luuc in Oti! apped lr
whether the Appollete Dlvbloa otdct o[
auspcniion complied rritl the requiremcntr
ot lloltcr of Podllla, d, N.Yrd 110, 508

N.YS.2d 550, r0{ NS.zd 1050.

-trrln thc frll of 1989, In rtsponle to r
elFnt complrint the Gderarrce Committcc
Ior the Sccond rnd Heveuth Judlchl Dir'
trrcts initist d u lnquiry in0o recpondmds
handling ol hb clicnt bmlr rccounta. Tte
inquiry, shhtr tneluded rn tnrpection ol
certein brnk rtoords lurnbhed by rcepon'
dent, revcded I number of unerpleined
wlthdrewr.ls'from tevertl eserov aecounts

eontelniog elient end estgtc fund!, Ilril
dirco ety prompted thc Committae to di'
rec terpoodent to epperr and to give telti-
mony rtgarding hlr "tgparent convattlon"
of clhnia' fundr.

After lornlnC that tlrs Commlttee ln'
tcnded to ut€ eny admiuione he might
nreke agrlnrt ldnr, ruspondent declined 0o

apperr in lttrcn end clectcd lnrtaed to
aubmit en alf,rmrtion in rhich be rcate

goricelly denied" thet he hed engeged in
conducc "'involving 'lraud, deeeit or misrep
ruartadon."' Srith rcgad to eny rpecifie
quertlonr about hie hendllng ol clhnt
fiurda, -rpondent gffirmcd t}lt h€ hed "no
rltcrnr,tlve but eo crcrcise [hlel eonrtltu'
'Jonel rlght rgelnrt self'lncrlmlnltl0n."

Following the rubmiralon of tfils efftrmr'
Eon, the Committcc movcd by order to
ohow cturc lor euthorization to commence

formal dlrcipllnary prceeedinga rgtlnrt r+
epondent. Thc Commlttcc aho rought rn
ordcr ruaptndlng rtepohdcnt durlnE the

pendency ol the proccedlngr on 'tltc-groundj 
thrt thert w8! "unsontrovertodpellant.

+ oc''
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evid€Dce ol hk professiorui mireonduct'
end thst rurpondent rnr "guilty of profa.
eionel mlscooduet lmmedletcly threetening
thc publlc lnterectl Subrnittcd ln eupport
of thh r€queit lor relief werc the brnk
ctatements the Committee hed inspeeteil,
rg wsll ar other doeamenterX evidence
demonstrating respondcnfr unerpleincd
use ol cli:nt fundr, Alm rubmitted war e
copy of the Cbnrmittee'r proposed petltton,
which allegal thet respondcnt had violrted
Cods of Profersional Responaibility DR 9-
l0'2 end DR t-l04Axl), ({) end O). Onc+
tgtin, respondent'r only reply wgr that he
hrd not engrEed in "eny intcational or
silful rnisconduct "

By order dated Octobcr 81, 1991, the
Appellrte Division gnnted tbe C.ommittre'r
rnotion std ordered respotdent trmporerily
eurpended immediately. Thc eourt rlro atr.
thorized the iuitistion ol formel diseiplinrry
prceeedlngr, referring tho mgttsr to a Spe
ciel Belerce esd dir€cting rervlce ol the
Committac'a petition withih 90 dryr. thr
order, howevet, dirl not include rny other
provirioru regerding the timlng of elthcr
tlte heering or the finel disporition of the
ehargerji!.egaimt rerpoudenl Sigdfr
cantly, tf,E eourt did not set forth thc rca-
sona for ttc decisioa to rurpend reopondenL
On respondeat'r eubsequent epplication,
thie Court grant€d him leave to eppeal to
the Court of Apperls. We now conelude
that tho Appellete Divlalon order ol tcmlo
rerT suspemion ceunot rtsnd.

ln Matt* of Pdiila, sup"q rt {{&-{{9,
603 N.Y.S.2d St0, {9{ N.E.2d 1050, we held
thet in certein nBr?ow elreumrtenccg th€
Appellrtl Divicion har the Jr,owet to aur.
pend attorneye cherged wlth rnlseonduct
even though thc diaciptinary proeeedingr
ngainst them remain pending. Speeificrtly,
we held that interim suspenalons are pEr-
missiblc wherc the mimonduet ln quertion
poses ar immedlate thrcet to tha public
interest rnd h elearly eatebliahed either by
tlre attorney'r own admisslons or by otfier
uncontroverted evidence (idl lVe furthcr
rtatcd in Padilla tlrat when the Appellate
Divlelon rleeidcs to iaaue en interim ruspen-
rion order, lt ehould articrlate the ruaaonl
for itr deeieioo. While the leflure to aftie
ulah th€ basia of an lnterlrn ruspenrion
decicion may not be fatel in ell eesee, it is r
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dofect that eannot be ovcrlooked where the
Prpem on whlch thc dcelrlon wor bascd
l"eve' rcom for doubt or rmblguity (raq
d,a).

Eer€, rcrpondent hed made no admie.
rhnr. In faet hs rffirmetivoly denied *ay
"inhndonal or wllful" misconducL Ifhile
t}et denlel may not hrve bccn ouffic{ent to
oontrovcrt chergeo that he hed viotatcd DR
L102, which eoncernr ettorneyr' fiduciary
and reeord-koeplng rurponrlbilities (sce,
Maltct o/ Eanh, lA L.D.zd 126, 5ll
N.Y.S.2d 9I,8i l[altar of lwrrlea,5l A.D.2d
l?9.,Ul N.Y.S.Zd 71t), lt did give riee to a
quertlon u to whethtr rutpondent violeted
Dn l-l0qA[{), whhh w8s cit4d by tfre
Commlttee rnd hrr been held to requlrc a
rhowing of intent to defrcud, deceive or
nrhrepreeenl (Matbr ol Altonerionor, 160
A.D.zd 96, 569 N.Y.Srd ?l$. Accordlngly,
it cennot bc rrld thet thc Cornmittee't
chugee of misconduct srerc completcly
"uncontroyertcd." .

Furtlrer, becaurc the Appelhtc Division
did not strte the treraorr for itr intrrir.r
surponaion order, there'b no way of lmor.
ing rhether ltr deciaion war pttdicrtnd on
tlrc uneontroverted dtegationt that DR 9-
102 had beon vloletcd or waa hrsteed prcm-
iacd dn the elalmed violation of DR 1-
l04AX1), sr to whlch therc wrs considem-
blc dlrpute. Ttruc, we ce,nnot now deter-
nlnt whcther thc rurponalon order wrr
ltrued lr compllence wlt]r lilotler of Padil-
la (aryra),

Becrure it ir impoerlble to det+nnine
whether the Appelletr Divirlon ected wit$-
ln the guldeliner ret forth ln Paditla,tasve
eonclude that the eourt'r temporaflrus.
penalon order mutt ba revened rnd the
matter remlttad to thrt eourt lor further
proceedings conrlrtent wltJr this opinion.
In view of tfih dirpooiUon, we do not roach
respondent'r dtcrnetjvr ugument tfiet the
Appellrh Divhion'r lnhrin ruspeneion on
dar was impropcr beerure no provlrlon vas
made lor a rearon*bly prompt pootaurpen-
eion hearing. flowever, lnagmueh rs the
metter ls to be remitted, it h wortlrwhile to
note that neither t}e Appellatr Dlvirion
nrlea governhg inhrim rurpenahm (22
NY0RR 608.1[c]; 691.{* 800,t!} 1022.-
19[(l) nor the apeclfic order luued in thts
cere provlde for s pmmpt portsurpurion



hcu{ng. Some ection to eortcct thir omh- J., ta6 Mhcrd 6?1, 6{? N.YS.2d 602, vl-
rion teems werrented (na Bantt o. Bot* eating erbltratloo rrrrd cotared by rcli.
chi llt U.S.55,6S{8,99 S.Ct 26{2,2660- gtour Eibund. 1lre Supremc Coud. AppeL
51, 6l L.Ed.zd 8lEE; Genhcnfild a twttca htc Dlvtrion, rfflrmed, l?8 A-D.zd 5{2, Sl0
of Suprdtttc Ce, 8,ll FSupp. Ul9). N.y.S.2d 1fiI7. gnd rppeel wr^r tekcn. tlrg

Accordingty, the order of thc Appellate Court ol Apaealr, f,'echtler, CJ., held thah
Dlviiion rhould be modifhd, without coats, (1) stbitretion asgrd wrr not improperly
by vrcrdng so much of the order ei rus. modlfled; (0) tlbunal't reaervatlon of jurir.
pendd rupoodent fmm the preeUce of lar dlctJon to rtrolve dhputar tlet might arlrc
pendlng thc outcome of dbclpliner? pro u pertlor undertook to ratltfy swgrd did
ceerlingr, end the matter remltted to tlr€ hot hgke ewerd lndefinlte or nonfinel; urd
Appllete Division, Seeond Department' for (8) erbitration rg:eemcntr geve tribunel
fud.her proceedings in accordrnec witJr the eutiority to rettlc dirpuba conceraing dtle
opinion hcrein. b pertre*hip propcrticr end to g*nt op.

WACHTLER, cJ., and KAYE, TIToNE, 
don 

I 
purchere'

HA1{COCK, BELLACOSA end Rcvencd.
YESAWICE, JJ.', eoncur in PEf, CURIAM
opinion.

IIEISEIA r. IIIIB
Clt utl! ll.Ig ttl (Cr.Arr. lal0
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l. Arblttrtlon cr59

Rcligiour tribunrl'r arbitretion rwsrd
wag not invelld modlficrtion of prior ewrrd,
where tficrc wu aither no ethmpt to irsur
prior rward or ttternpt to bsuc prlor eward
wer inelfcgtivc. llcKinney'r CPI,R ?5fi,
?609.

,. Arbltrotlon HC
Appendix to rtligioul tribunsl'r rrbi-

trrtlon swfid de*ribing termr of option to
purehrsc ttal ertrte, togethcr with dos
ument dcrerlblng 6me trble for srtirlrction
of awrrd, st mo.t clrrified tarmr of option,
end did not modify ewet{ for purpoaea of
atatutory notice requiremcntr. IIeKln-
noy'e CPLR ?5O7, ?600.

3. Arbltratlon Cz69

Even rsaurning that rppendlx to rcli-
g{our tribunel'r arbltration rwerd snd doc-
ument dcaenting Ume tablc for aetirfactjon
of oward rnodified ewand and thlt rtetu-
tory notlce requirementa were not fol-
lowed, vacatur of ewrrd tryat not rcqUirod,
wherp party challenging ewerd failed to
dcmonrh:rUe prcJudicc. MeKlnney't CPLR
?S00, ?5ll(b), peE. I, l(|il).
{. Arbltrrtlon ea69

Bcllgiour tntunrl'l rcserrntion of jur-
lcdlctlon to rerolve dlrpuhr thet might

vI, I r'

SIMONS, J., trking no parL

Order modified, without coatt, and mrtr
ter remittrd to the. Appellah Divbhn, Scc
ond Depertment, for fqrther pruceedlngc in
*ccordance rlft the opinion herein.

?e N.Y.2d 526

-J.OrIn thc [tattct of Jorcf MEI8ELS,
Rrrpondent.

Y.

Alerrndcr UHR Aleo Knorn rr Chdrn
Uhr. ct el., Appcllentr,

rnd
Tzvl llt. Glnrberg, ct al.. Rerpontenb.

(Procccdtng No. l.)
ln thc Metter of Ahrander

UIIR. ct al., Appcllantr,
?.

Joref IllElSEl^S. Bcepondcnl
(Proctudl4 No. 2.)

Court of Appeale of New York.

Mey 12, 1992.

Appcsl wal tehen irom judgmeut of
the Suprcmc Court, Klngr County, Golden,

'Dcrfutcd p,rn u-i to N.Y. Ccnrtirutlon, rrrlctc


