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In the Matter of VerniTa NUEY, an Attorney, Appellant.
DepARTMENTAL DiscipLinaRY COMMITTEE FOR THE
FirsT Jupiciar DeparTMENT, Respondent.

Arzued March 26, 1934; decidad April 3, 1984
SUMMARY

AppeAL, by permission of the Court of Appeals, from an
order of the Appellate Division of the Supreme Court in the
First Judicial Department, entered December 15, 1983,
which (1) granted petitioner disciplinary committee’s mo-
tion, and (2) suspended Vernita Nuey from practice as an
attorney in the State of New York until the further order of
the Appellate Division.

Following a complaint by a former client to the Depart-
mental Disciplinary Committee for the First Department,
Vernita Nuey appeared before counsel for the committee to
answer questions on April 7, 1982. On June 3, 1982, she
was served with a notice and statement of charges — one of
improper conduct with respect to a client’s funds and the
other of giving false testimony to the committee’s counsel.
After the attorney had filed an answer denying both
charges, a hearing panel of the committee conducted ex-
tended hearings consuming almost a year and terminating
on July 11, 1983. On the last day of the hearings, the
chairman of the panel announced to her that the charges
had been sustained and that the panel was going to recom-
mend to the Appellate Division that she be disbarred. No
further action had been taken, no formal findings had been
prepared or adopted by the panel, and no application for
the institution of disciplinary proceedings looking to dis-
barment had yet been made to the court when, on October
5, 1983, counsel for the disciplinary committee successfully
moved in the Appellate Division to suspend the attorney
until the matter, then still pending before the committee,
was completed.

The Court of Appeals reversed the order of the Appellate
Division, vacated the suspension and denied the motion of
the Departmental Disciplinary Committee, holding, in a
Per Curiam opinion, that although the Appellate Divisions
are vested with power and control over attorneys and
counselors at law and may censure, suspend from practice,
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or remove from office lawyers guilty of professional mi.
conduct or other specific acts of malfeasance, they have
authority under subdivision 2 of section 90 of the Judiciar
Law to issue an order which purports to suspend an atto:
ney pending determination of charges under consideratio

before a Departmental Disciplinary Committee. =
Matter of Nuey, 98 AD2d 659, reversed. ' \'\)
HEADNOTE %‘

Attorney and Client — Disciplinary Proceedings — Powers of Appellate Div
sions

Although the Appellate Divisions are vested with pow/er and control over attornsy
and counselors at law and may censure, suspend from practice, or remove from offic
lawyers guilty of professional misconduct or other specific acts of malfeasance, they hav-
no authority under subdivision 2 of section 90 of the Judiciary Law to issue an orde
which purports to suspend an attorney pending determination of charges under cousic
eration before a Departmental Disciplinary Committee; a finding by the court that a
attorney “is guilty” of professional misconduct or of one of the other statutorily specifie
acts is a prerequisite to interference with the attorney’s right to practice his or he
profession; without such an adjudication of guilt by it, made on the basis of evidence an
exhibits, if any, produced at the panel hearings, the action of the Appellate Division i
granting a request by the Departmental Disciplinary Committee to suspend an attorney
who had been told by the chairman of the hearing panel that charges of misconduct ha:
been sustained and that a recommendation would be made to the Appellate Division t>
disbar her, was premature.

POINTS OF COUNSEL .

Saul Friedberg and Lennox S. Hinds for appellant. I. The
order appealed from was beyond the power of the cour:
below to make. II. The order appealed from violated appel-
lant’s rights of due process. (Meéter of Levy, 37 NY2d 279.

Allan S. Phillips and Michael A. Gentile for respondent
I. The court below has the power to suspend an attorney
from practice based upon a determination of its discipli-
nary committee after hearing that charges of professiona!
misconduct have been sustained. (Matter of Rotwein, 2C
AD2d 428; Matter of Glassman, 19 AD2d 146; Matter o)’
Schner, 5 AD2d 599; Matter of Mitchell, 40 NY2d 153.) IL.
The order of the court below did not violate appellant’s
right of due process of law. (Matter of Cohen, 9 AD2d 436, 7
NY2d 488, cert granted sub nom. Cohen v Hurley, 363 US
810, 8 NY2d 754, 374 US 857, 379 US 870; People v Speiser,
162 Misc 9.) :
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OPINION OF THE COURT

Per Curiam.

Although the Appellate Divisions are vested with power
and control over attorneys and counselors at law and may
censure, suspend from practice, or remove from office law.
yers guilty of professional misconduct or other specific acts
of malfeasance, they have no authority under subdivision 2
of section 90 of the Judiciary Law to issue an order which
purports to suspend an attorney pending determination of
charges under consideration before a Departmental Disci-
plinary Committee.

In the case of the attorney before us, following a com-
plaint by a former client to the Departmental Disciplinary
Committee for the First Department, she appeared before
counsel for the committee to answer questions on April 7,
1982. Thereafter, on June 3, 1982 she was served with g
notice and statement of charges — one of improper conduct
with respect to client’s funds and the other of giving false
testimony to the committee’s counsel. After the attorney
had filed an answer denying both charges, a hearing pane]
of the committee conducted extended hearings consuming
almost a year and terminating on July 11, 1983. On the
last day of the hearings the chairman of the panel an.
nounced to her that the charges had been sustained, issued
an oral reprimand, and stated that the panel was going to
recommend to the Appellate Division that she be dis.
barred. No further action had been taken, however no
formal findings had been prepared or adopted by the panel,
and no application for the institution of disciplinary pro-
ceedings looking to disbarment had yet been made to the
court when, on October 5, 1983, counsel for the disciplinary
committee successfully moved in the Appellate Division to
suspend the attorney until the matter, then still pending
before the committee, was completed.

A finding by the court that an attorney “is guilty” of
professional misconduct or of one of the other statutorily
specified acts is a prerequisite to interference with the
attorney’s right to practice his or her profession.” Without

* Subdivision 2 of section 90 of the Judiciary Law provides in relevant part: “2. The
‘supreme court shall have power and control over attorneys and counsellors-at-law and
all persons practicing or assuming to practice law, and the appellate division of the

(n. cont’d;
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such an adjudication of guilt by it, made on the basis of
evidence and exhibits, if any, produced at the panel hear-
ings (which are not shown by the record to have been
before the court in this instance), the action of the Appel-
late Division in granting the committee’s request was
premature. The informal conclusion by a panel of the
disciplinary committee with respect to wrongdoing was no
substitute for the judicial determination required by the
statute before the significant disciplinary measure invoked
in this case could be imposed. In the normal progress of
attorney disciplinary matters the court’s determination of
guilt of the offending lawyer occurs only after the findings
rendered by a panel or referee have been confirmed on
motion on which the attorney has an opportunity to submit
argument challenging the findings or in mitigation of the
offense or offenses, or both.

The contention made by counsel for the committee in our
court that a finding of misconduct by the Appellate Divi-
sion in this instance may be presumed from the fact of the
issuance of its order must be rejected in the absence of any
reference thereto in the court’s order, the absence of any
recital of the basis on which such a finding could have been
made, and the explicit reference to the continuing pen-
dency of the matter before the disciplinary committee.

For the reasons stated, the order of the Appellate Divi-
sion should be reversed, without costs, the suspension
vacated, and the motion of the Departmental Disciplinary
Committee denied.

Chief Judge Cooxz and Judges JaseN, JoNES, WACHT-
LER, MEYER, Simons and KAYE concur in Per Curiam
opinion.

Order reversed, etc.

supreme court in each department is authorized to censure, suspend from practice or
remove from office any attorney and counsellor-at-law admitted to practice who is guilty
of professional misconduct, malpractice, fraud, deceit. crime or misdemeanor, or any
conduct prejudicial to the administration of justice”.
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In the Matter of Noryan F. Russaxorr, an Attorney, Appel.
lant. Grievance ComMiTTEE FOR THE SECOND AND Eﬁxv-
ENTH JubiciaL DistricTs, Respondent.

Argued April 1, 1992; decided May 35, 1992

SUMMARY

APPEAL, by permission of the Court of Appe
unpubpshed order of the Appellate Division Iz)pf 3112’ Sff;lerii
Court in the Second Judicial Department, entered October 31w
19_5?1, which granted a motion by petitioner Grievance Com-,
mittee for the Second and Eleventh Judicial Districts to
suspend respondent attorney from the practice of law pending
the outcc_)me of a disciplinary proceeding, suspended responcj
.den? until further order of the court, authorized petitioner to
Institute and prosecute a disciplinary proceeding acainst re-
spondent, referred the matter to a Special Ref%rez and di
rected service of the petition within 90 days. -

HEADNOTES

Attorpey and Client =5 Disciplinary Proceedings — Interim Suspen-
;)191% = ControYertmg Misconduct Charges — Failure of Appellate
1vision to Articulate Reasons for Interim Suspension o
attlc; So r?uch of an Ap_pellate Division order as suspended respondent
z;negy Tom the practice of law pending the outcome of disciplinary
g:;lc - lljnl%sgcloonzcern;nchharges that he mishandled clients’ funds in viola-
t - an 1-102 (A) (1), (4) and (7) is vacated, and
i - (&) 5 , th tt
gi rgr;utte}cj to the Appellate Division for further proceedings. The :pg]eallag
pezlds;g; ﬁnfl ;!}e pf)t\{ver t: :‘uspend attorneys charged with misconduct
1Sposition of the charges where the misconduct in questi
1 5P g est
gq;es a;: ur;lmedlace thx:eat to the public interest and is clearly esthIisl‘igg
denceer Wyhet: et}?ttoAmey”s OWE admissions or by other uncontroverted evi-
: 0 the Appellate Division decides to issue an inter] s sl
order, it should articulate the reas i i, Fiote, e
. | lat ons for its decision. Here, respondent
:rtﬂu?l:;?/mliide dno &adénvwlsslxons},1 and affirmatively denied any "intent?;nal gr
onduct. While that denial may not have bee i
controvert charges that he had violated DR 9 i e
‘ g ¢ -102, which concerns atto s’
iduc;lar{l and record-keep{ng responsibilities, it did give rise to a quest;::)ass
: 3'. et erhrespondenl.f violated DR 1-102 (A) (4), which has been held to
eq lortebz showing of Intent to defraud, deceive or misrepresent. Thus, it
Fcannurther bsepax;iugtaihtheptmlsclc;nduclg charges were completely uncontrovert’ed
furtaer, bec € Appellate Division did not state the reason for its
- o . . tc
\fa[_: .me;iuspensxon order, there is no way of knowing whether its dagirsi:)n
Violaifd Oia;e;is on tthedunconltroverted allegations that DR 9-102 haé bee;l
vas Instead premised on the claimed violation of -102
(4), as to which there was considerable dispute. S

Attorney and Client Discipli
" — iplinary Proceedings — i -
: sion — Prompt Postsuspension Hearin g . SRyt Dtapen
. Inasmuch as neither the Appellate Division rules governing interim
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suspensions of attorneys pending final disposition of misconduct charges (22

NYCRR 603.4 [e]; 691.4 (1 806.4 [f]; 1022.19 [f]), nor the specific interim

suspension order of the Appellate Division, Second Department, in this

disciplinary proceeding against respondent attorney, provide for a prompt

postsuspension hearing, some action to correct this omission seems war-

ranted.

TOTAL CLIENTSERVICE LIBRARY?® REFERENCES
By the Pubiisher’s Editorial Staff

AM Jur 2d, Attorneys at Law, §§ 28, 30, 48, 51, 91.

CLS, Judiciary Law, Appx, Code of Professional Responsi-
bility DR 1-102 (A) (1), (4), (7); DR 9-102; Vol 45, § 603.4 (e);
§691.4 ([); §806.4 (O); § 1022.19 (D).

NY Jur 2d, Attorneys at Law, §§ 19, 22, 24-27, 32.

-2

ANNOTATION REFERENCE

Validity and construction of procedure to temporarily
suspend attorney from practice, or place attorney on
inactive status, pending investigation of, and action upon,

disciplinary charges. 80 ALR4th 136.

POINTS OF COUNSEL

Nicholas C. Cooper for appellant.-I. Section 691.4 () (1) of
the Appellate Division, Second Department (22 NYCRR), per-
mits the immediate suspension of an attorney only upon a
finding of guilt of misconduct “immediately threatening the
public interest” based upon either “a substantial admission
under oath * * * or * * * other uncontroverted evidence”.
(Matter of Padilla, 67 NY2d 440; Matter of Nuey, 61 NY2d
513.) II. Petitioner’s alleged evidence of conversion of clients’
funds was clearly controverted by respondent’s denial that he
is guilty thereof and by petitioner’s failure to prove a neces-
sary element of conversion, namely venal intent. (Matter of
Altomerianos, 160 AD2d 96; Matter of Goodman, 146 AD2d
78.) II1. The Appellate Division, Second Department’s “imme-
diate” suspension rule (22 NYCRR 6914 /1), is unconstitu-
tional since it fails to provide for a sufficiently prompt hearing
after imposition of an interim suspension. (Barry v Barchi, 443
US 55.) IV. Since the standard of proof applied by the Appel-
late Division, Second Department, is far less stringent than
the “venal” intent standard applied by the Appellate Division,
First Department, in “conversion” cases, respondent is denied
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his constitutional guarantee of equal protection of the law. V.
Imposition by the Appellate Division of a suspension rendered
effective “immediately” and without prior notice to respon-
dent violates due process of law. VI. Respondent may not be
disciplined for invoking his privilege against self-incrimina-
tion. (Spevack v Klein, 385 US 511))

Robert H. Straus for respondent. I. The Appellate Division,
Second Department, properly exercised its authority, pursuant
to 22 NYCRR 691.4 (1) in suspending appellant from the
practice of law, pending the outcome of a disciplinary proceed-
ing. (Matter of Padilla, 67 NY2d 440; Matter of Iversen, 51
AD2d 422; Matter of Detsky, 16 AD2d 595; Matter of Rogers,
94 AD2d 121; Matter of Pinello, 100 AD2d 64; Matter of
Frankel, 123 AD2d 468; Matter of Harris, 124 AD2d 126;
Matter of Kirwin, 127 AD2d 264; Matter of Swyer, 143 AD2d
462; Matter of Randel, 158 NY 216.) II. Having failed to assert
constitutional challenges in the court below, appellant may
not raise them for the first time on this appeal. (Di Bella v Di
Bella, 47 NY2d 828; Cibro Petroleum Prods. v Chu, 67 NY2d
806.) III. Appellant has not been deprived of his due process
rights in that he has been afforded the opportunity for a
prompt postsuspension hearing. (Arnett v Kennedy, 416 US
134; Barry v Barchi, 443 US 55; Gershenfeld v Justices of

Supreme Ct. of Pa., 641 F Supp 1419; Cleveland Bd. of Educ. v
Loudermill, 470 US 532.)

Hal R. Lieberman and Barbara S. Gillers for the Depart-
mental Disciplinary Committee for the First Judicial Depart-
ment, amicus curiae. The temporary suspension rule does not
violate due process. (In re Ruffalo, 390 US 544; Matter of
Mitchell, 40 NY2d 153; Morrissey v Brewer, 408 US 471,
Mathews v Eldridge, 424 US 319; Federal Deposit Ins. Corp. v
Mallen, 486 US 230; Mitchell v Grant Co., 416 US 600; Matter
of Anonymous Attorneys, 41 NY2d 506; Matter of Rochlin, 100
AD2d 263; Matter of Glassman, 19 AD2d 146.) -

OPINION OF THE COURT
Per Curiam.

Respondent attorney was suspended from the practice of
law pending final disposition of charges that he had mishan-
dled clients’ funds. The issue in this appeal is whether the
Appellate Division order of suspension complied with the
requirements of Matter of Padilla (67 NY2d 440).
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o a client complamt,.tfae
d and Eleventh Judxcu?l
condent’s handling of his

hich included an inspec:

In the fall of 1989, in respogseﬁ t“
Grievance Committee- for.the? uea_o‘::
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client bank accounts. The mquu';i: ‘.‘.4 s o
i f certain bank records furnished by resp : ,al i
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but to exercise [his] constitutional right
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not engaged in “any intentional or W’ﬂ}:\’ll misc B
Bv order dated October 31, 1991, the Appe~ a Plo s
yted the Committee’s motion and ordelred re:p(;}ri o
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f}%ainSt respondfent. Si'g—niﬁcantly, the court did not set fort}
: e;easonﬂs for its decx;ion to suspend respondent. On res ,
aenpslSLtlbaequent application, this Court granted him leavpeoil-
A:c;pp;llatz tSie _C.ourt OS Appeals. We now conclude that t’ng
Vl : ) 3 - Li
e sion order of temporary suspension cannot
In .Z\/Iatter of Badilla (supra, at 448-449), we held that i
certain narrow circumstances the Appellate Division has tl}mn
E)gwegrh tohsusp.enfi gttorneys charged with misconduct evee
e(;\éti,natse d'xscxphnary proceedings against them remain
permisc:bl pecifically, we held that interim suspensions arr:
giate ts},llregtwtheael the rﬁlsconduct in question poses an immei
i o the public interest and is clearly establi
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S el s, it is a defect that cannot
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: enied any “intentional or wilful” mis ,
While that denial ma e
vy not have been sufficient to ;
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v il 3 D2d 12.6; Matter of Iversen, 51 AD2d 422), it
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[2] Because it is im i i
eca possible to determine whether the Appel-
late Division acted within the guidelines set forth in ;ac?ii;;a,
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we conclude that the court’s temporary suspension order must
be reversed and the matter remitted to that court for further
proceedings consistent with this opinion. In view of this dispo-
sition, we do not reach respondent’s alternative argument that
the Appellate Division’s interim suspension order was im-
proper because 1o provision was made for a reasonably
prompt posmuspension hearing. However, inasmuch as the
matter is to be remitted, it is worthwhile to note that neither
the Appellate Division rules governing interim suspensions (22
NYCRR 603.4 [e]; 691.4 [ 8064 [f]; 1022.19 [f) nor the
specific order issued in this case provide for a prompt postsus-

nsion hearing. Some action to correct this omission seems
warranted (see, Barry U Barchi, 443 US 35, 66-68; Gershenfeld
v Justices of Supreme Ct, 641 F Supp 1419).

Accordingly, the order of the Appellate Division should be
modified, without costs, by vacating so much of the order as
suspended respondent from the practice of law pending the

outcome of disciplinary proceedings, and the matter remitted

to the Appellate Division, Second Department, for further

proceedings in accordance with the opinion herein.

Chief Judge WACHTLER and Judges KAYE, TrroNE, HANCOCK,
Jr., BELLACOSA and YESAWICH, Jr.,* concur in Per Curiam
opinion; Judge Sinvons taking no part.

Order modified, without costs, and matter remitted to the
Appellate Division, Second Department, for further proceed-

ings in accordance with the opinion herein.

e
I

* Designated pursuant to NY Constitution, article VI, § 2.



