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RESTRAINING"LIARSIN THECOURTROOM'
AND ON THE PUBLIC PAYROLL
Leter to the Editor from-a foryner New York State
On June 17th, The Nen' York Law Journal published a
"Atornqt Gusal Deinis
Vacco's worct enemywould
Assistttt Atoinq GqqaL whoseowting seitenceread
Yd, more
not suw& thut ie tolsates unprofeissbnd or bresponsible condict by his assMantsafter thefad".
than tfiiez v'eelcsearlb, the Cuts for Judicial Aicountability, Inc (CJA), a non-partisan, non-protit citizans'
orsaniutbn, submifred a proposCdPerspectiveColamn to the Law Journal" daailing the Atornq General's
trioh'lcdse of. and smolic'itt ii, his staffs litisation miscondud - before, during, and after thefad. The Law
Journallefiied to priitt it 6nd refusel-to explain why. Becauseof tfie transcendkg public importance of that
proposed Perspedive Column, CfA haspaid $3,077.22so that you can read iL It appears today on page 4.

RESTRAINING $LIARSIN THE COARTROOM'
AND ON THE PUBLIC PAYROLL
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- a *1,077.22 adpresentcd in ihe public hteresl-by rte Cer/crfor JudicialAccountab@, Inc. (continuedfrompage 3)
In his May 16th l,etter to the Editor, Deputy
Donald P. Berens, Jr.
State Attorney General
"the Attome,y General does not
emohaticallv aisers.
accept and will not tolerate unprofessional or
irresionsible conductby membersof tlie Deparonentof
Law."
A olaim such as this plainly contributesto the
Lifilander's otherwise
view - expressedin Mattheiv
uliars Go Free in the
incisive Peispective Column
Courfioom" Q/24197)- that the StateAttomey General
in spearheadingreform so that
shouldbe in the forefront
"Dervadeb
the judicial system" is
the oerirw which
mechaniims
established. In
inveitidatit and deteirent "the
issueis timely and big
Mr. Liftlander's judgment,
enoudr to iustifybreation of either a stateMorelandAct
by the Governor and the
Cominissi-on iivestigation
-or
a ivell-financed legislative
Attorney General,
investidation at the state or federal level", with
"necess-ary
subpoenapower". Moreover,as recognized
bv Mr. Lifflairder rfud in the two published-lener
(3/13/97,412197),judges
alftoo oftenfail to
rrisponses
dis-ciplineand sanctionthe perjurerswho pollute the
judicial process.

-In trufh, the Attorney G€neral, our state's
hgnest taw enforcementofficer, lacks the conviction to
lead the way rn r.eslgr.rn-g
standardsfiurdamentalto the
lnregnry.ot our Judlclal process. His legal staff are
among the-most -brazenof liars who *go- free in the
courtroom". Both in.state and Iideral 6urt, his l"aw
Departnentre-lieson.litigationmisconAuctto AdfCnasEii
gggncles an<t ofiicials sued for official misconduct.
urcludurgcomrption, whereit hasno legitimate defenje.
rt tuesmo[qu to drsmisson the pleadingswhich falsifv.
distort, o-romit the pivoal pleadedatteiationioiwhi?fi
unpropertyaryugagains! thoseallegations,without any
prooauve evrdence whatever. These rnotions alsb
taq or are unsupportedby law. yet,
llg=epffseTttse
wnen rrus derensenusconduct- readily verifiable from
litigation $les^; is brought to Oe Atiorne,yGnerui;i
anenuon, ne talls to .take any corrective iteps. This,
notrvithstandirg thg miscondu6toccun in caiei of erJui
pubtrcmport. For its part, the courts - stateand feiieral
-- glve the AftorneyGenerala..greenlisht."
Ironically,on May l4tfiust trv6'daysbeforethe
Iaw Jogr_nal
publiihed Deluty A6;;i-6er"t-B;;;;
lgttelpJAp_slifiedbeforb Uieesiociiti;;f
rh" gar or
the City of_New York, then holding a t earios uboul
Srscoiduct by statejudge! an4 in particular,ad'outthe
New rork StateCommissionon JudicialConduct. The
Law. Journal limited its coveragC;f thii i"il;ri;i
hearing
blurb 6'nis tont-page news
.tg.athree-sentence
*Update"
(5115/97').
Ow testimony- described Attorney General
Vacco's-defense
misconductin an Articie-7g iroceedine

in whichwesuedtheCommission
oniuOifii
-La,;cJ;a;;i
for.comrption
(ltl. .go. #95-lbt i4 I )
l;r,-;i
rcaders

areatreadv
fimihg with thatpublicinterestcase,
spearheaded
by-CJA_OnAugust-f4;19t5, the r.ail
ppreg or{ I{tter to the Editor about it
.r,gryar.
Lomm$snnADandorrs
ImEstigativeMandote,,and,oi
November-20,
1996,printed
ofii f t,olifai];; C;ii fr
'
Concerted
Action".-
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ltrcesechalarge4 aswritten and as

applfedthe constitutionality
Co.*iiiioit*;;:
_dr'tne
promulggtpd
ru1e,.22
NyCRR$2000:i,Uv-*fri.f,ii[u,

conveneolrs mandatoryduty underJudicirirv Law S44.1
to investigatefacially-6o1o6ous judi-iat" rri;;dfi;i
cCInp-Elamts
mto a d$cr€tiquryoption, unboundedbv anv

standard,.
Thepeti.tion
alleggd
ttratsinceTiSt
*rida

ruec elgnt tacBlly-meritorious complaints ..of a
prgrgungty .sengq nature - rising to the level of
crurunalrty,.rnvolvrngcomrption and misuseofjudicial
ofilce ror ultenor purposes- mandatinc the ultimate
sanctionof removal". Nonetheless,asllleged, each
complaintwas dismissedby the Commissiori ii*oit
rnv_es0gatron,
and,without the determinationreouiredbv
S44.1(b)that a complaintsodisniissedbi:
].udrqrary-Iaw
"on
lts face lacking in merit". Annexedwere copiesof
the_complaints,
as well as the dismissalletters. As part
peti$og
the-Commissro.n_was
requested
to produce
9j0rc
the-record,including the evidentiary proof submined
wrth fte complaints. The petition alleeed that such
documentationestablished,"pri mafaore, [the]judicial
misconductof the judges.c,implaiied of'or'piobable
cause-- to believe that the iudicial miiconduct
complainedof had beencommittedt.
Mr. Vacco'slaw Deparonentmovedto dismiss
the pleading. fuguing against the petition's specific
factual allegations,its dismissalmotion contendedunsupported by legal authority - that the facially
irreconcilableagencyrule is "harmonious" with tlie
s0atute.It madeno argumentto our challengeto the rule,
as applied, but in o-pposingour Order tdshow Caus6
withTRO falsely asserted--unsupported bv law or anv
factual specificity - that the eichi facia[vlmeritoriofs
judicial misconductcomplainti did nof have to be
investigptedbecausethey "did not on their face alleee
judicial misconduct". The Law Departnent made io
clai! thatany.suchdetermination
had bver beenmadeby
the Commission. Nor did the Law Departnilentproduie
the record- includingthe evidentiaryproof sudportins
th9 gomplqints,as requestedby the fetition anil'furttrei
re[uorceo DyseparSteNotlce.
Althoug! CJA's sancti,ons
application
against
-documented
the Attorney General was fully
and
uncontroverted,the state iudee did not adiudicateit.
Likewise,he did not adjudicalethe Attornei General's
duty to tave intervened on behalf of the-public, as
requested
by our formalNotice.Nor did he adiurlicateour
fonnalmotionto hold the Commissionin default. These
tlueslpld issuesweresimply obliteratedfrom the iudee's
decision,which concoct-edgroundsto dismiss tfie cise.
Thus, to justrfy the nie, as written, thejudge advanced
his own interpretation.
falsely anributinc it to 0re
Cornmission. Such intemrdtation. belied bv the
Commission's own delinitioir sectionto its rulesl does
nothing to reconcilethe rule with the statute.As to the
constitutionalityof the rule, as applied. the iudee baldlv
claimed what the Law Deparun6ntneverfiaaiftat th:e
issuewas"not beforethe co-urt". In fact, it was squarely
before the court -- but adiudicatinc it would havb
exposedtlr,attlreConunissionwas,asthdpetition alleged.
engaged in a "pattern and practice of proteciine
j udges...shield[ing them] fr om th6
politically<onnected

disciplirury and criminal consequences
of their serious
judicial misconductand comtptibn".
"the
The Attorney Creneral_is People'slawyer",
paid fo1 by $e tqrpayers. Nearly nvo yean agir, iri
September1995, Clddemanded tfat AtttirneryGn6ral
Vaccotalrccon€ctivestepsto Drotectthe oubliri from the
"double-whimmy"
combined
of fraud bv the Law
Deoarunentard bv thecourt ih our Article 78 oroceedinc
aeiinst tlre Comriission as well as in a oriof futide 7[
proceedingwhich we hail brought agains'tsomeof those
judges,following the Commission's
politically<onrrected
wrongfirl dismissal of ou comDlaintsacainst them. It
was iot frre ftsttinrcwehad apbriseaArtornev General
Vacco of ttrat earlis proccediric-.involvinc uiriurv
-Wi; and
frard by his trrc predeirssorAtt6heys G€n:ril.
had
givenhim wriuennoticeof it a yearearlier, in September
1994, while he was still a candidarcfor that hich office.
Indeed, we had transmittcd to him a full coi'y of the
litigation fileso thathe could makeit a campaigr issue-which he failed to do.
Law Journal readersare also familiar with the
serious allegations presented by that Article 78
proceeding, raised as an essential campaign issue in
CJA's ad"Were Do You Go Wen Juilses Break the
Iaw?". Publishedon the Op-Ed pageof tlie October26,
1994 New York Times, tlte ad'coEtCJA $16.770 an<i
wasreprintedon November l, 1994 in the Law Journal,
at a ftrtlrcr cost of $2,280. It called upon
- tbe candidates
for Attorney General and Governor "to add.ressthe
issue of jullicial comrption". The ad recitedthat New
York state judges had thrown an Election Law case
challenging the political manipulation of elective state
iudseshios and that other state iudces had viciouslv
ietaliated against its'Judicial vitrislte-btowind',pr6
6ono counsel,Doris L. Sassower,by suspendingherlaw
license imm6diately, indefinitely, iurd irnconditionally,
without charges,without findings, without reasons,and
without a pre-swpensionhearing, - thereafterdenying
her. any post-suspensionhearing and any appellate
reuew.
Describing Article 78 as tbc rcmedv provided
qozens.by our staEIaw "to ensureindependen;t
review of
go-vernm€ntalmisconduct", the ad rieounted that the
Jydgeswho unlawfirlly suspendedDoris Sassower'slaw
lrcensehadr€ilirsedto recusethqnselvesfrom the Article
78 proceeding- she brogght against ttrem. In tliii
pgrverylgn qt the most tundarnentalrules of iudicial
disqualificatioq rhey were aided and abened 6t th;ir
connsel,ttnr Aforney Cffial Robst Abrams. His I-aw
Depafin€nt argufl without legal authority, ttrat ttreje
;udges o.f.Fe eppellate Divisio-n,Second-Departrnent
Ierq ngt disqualified from adjudicatingtheir own case.
| {rc:4ses,tgen Emted their cqnsel's dsmissal motiorl
whoselegal.insufficiencyand factual perjuriousnesswas
oocumentedand uncontrovertedin the record before
them. Thereafter,despite repearcdand e*piiiii r*i-tie;
nouceto su@essor
Attorney GeneralOliver Koppell that
his j.u$cigl..clients'dismissaldecision.,rrus-iials-il
outnght lie", his Law DeparUnentoDDosedreview bv

theNewYork Courtof 7\ppeals,
.itlugng in fuG?
misconduct
beforethatcoui-t-,
coristitrifrig;detGil;

fraud on that tribunal. By tli.: time a wn:rtof certiorari
was soughtfromtheU.S.-Supreme
Court,Mr. Vacco;J
Law Deparunentwasfollowing in the footsteosof his
predecgss-ors
(AD 2nd Dept. #9342925:Nl| Ct. of
Appeals:
Mo.No. 529,SSD4t;933;USSup.-Ct.
l'ga1546).
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Bascd on the'hard widence" presentedbv the
files of these two Article 78 proceediircs.CJA r;reed
Aromey Cr€n€ralVacco to take immedia6 investisaiive
uion ad rcmodialstepssincewhat was at sake wis not
- the
only the comlption of truo vial state agencies
-the
Commission on Judicial Conduct and
Attornev
Creneral'soffrce - but of ttrejudicial processitself.
Wtratbasbe€ndteAtorney C.steral'sresponse?
He h8s imored our voluminous corresDondence.
Likewise, tfre Governor, I*gislative leaders,-andother
leadersin and out of government.to whom we lone aso
gavecopies of one or-both Articlb 78 files. No onEin-a
lqd€rshippositionhas banwi[ing to commenton either
of them.
I!4ee4 in advanceof the City Bar's May l4th
hearin& CJA challengedAttorney Gneral Vacio and
dr€selead€rsto denvor disputethe file evidenceshowinc
that the Commission is a beneficiaryof fraud, withoui
which it could nothave survived our fitication acainstit.
None appeared - except for the Att6rney Gneral's
client, the Commissionon Judicial Conduct. Both its
Chainna& Henry Berger,qqdits Administrator, Gerald
SJerr\ conspicuously avoided making any staternent
about the case - althougb cach bad-received a
personalized written challenge
-Forfrom CJA and were
presentduring oru rcstimony.
its DarLthe CiW Bar ,
Committeedid rct 8skMr. Siem any qriestibnsaboirt the
case,althoughMr. St€rnstatedthrit the sole purposefor
his appeararce$as to answerdreCommittee'i qdestions.
Inst€a4 the Cornnriuec'sChairmalr,to whom-acopv of
the futicle 78 file had beentansmiitd more than'tfiree
month; *tlio - buL who, for reasonshe refused A
identify, drd not disseminarc it to tlre Committee
mernbers- abruptly closedthe hearinc when we roseto
prorest6eComniiuee'sfailure to makdsuchinquirv. the
importanceof which ou testimonyhad emphasizeil.
Meantirc, ina 91983federalcivilrichB action
(fussor+terv.
Mangano,At aL#94 Civ. 4514 ilgSl. Zna
Cir. #96-7805), the AttorneryGeneralis beini suedas a
paftyde,f€nd8nt
fc srbvertingthe stateArticleTS remedy
ardfc*ccnplicity in the wrbngfirl and criminal condui-t
of his clients, whom he defendedwith knowledee that
their defenserested on periurious factual alleiations
made by members of-hi-s legal statr and-wilfrrl
misrepresentationof the law applicable thereto". Here
too, Mr. Vacco's Law Deparrnent has shown that
ttn€is nodepthof litigatioi misconductbelow which
it will not s[nk. Its mbtion to dismiss the comolaint
falsified, omitted and distorted the complaint's ciitical
allegations and"knowhgly
misrepresentedthe la*. As for its
Answer, it was
false and in bad faith" in its
responsesto over /50 of the complaint's allegations.
Yet, tre fed€raldistictjudge did not adjudicateoir futtydocumentedand uncontrovertedsanctionsapplications.
Instea{ his decisioqwhich obliteratedany mieirtionof it,
sua sponte, and without notice, converted the [.aw
Departnent's dismissal motion into one for summary
judgment for the Attonrey Generaland his codefendarit
higf-rankingjudgesard sthteofficials - wherethe record
iswhollvdevoid of anyevtdrrrn to suDDortanvthins but
ymmary judgment-in favor.of ttui plaindfi, Doris
-- wrucnsneexpresstysought.
Dassower

Once morc, althoueb we Bave oarticularized
to Attorney GeneralVacci, of his l,aw
lvritten notice"fraudulent
Deparment's
"complicityand deceifi conduct" and the
and collusion". as set forth in
{istnctjulgels
theappellant'sbrief, he took no conectiv6 steps. To the
contrary, he tolerated his Law Depar[neni's further
qfsconducton thc appellatelevel. Tfus far, tlre Second
Ulrcutt has maintained8 "green light". Its one-word
order'DENIED", without 6sons, oir fullvdocumenied
anduncontroverted
sanctionsmotion for diiciolinarv and
criminal referral of the Attorney General a,ia niiGw
Deparurcnt.Oru pe{ected appei'l, seekingsimilar relief
agiamst
theAttomeyGeneral,aswell as the district iudce.
rsto bear$Ed THIS FRIDAY, AUGUST 29TH. It'i6
a case that impactson everymemberof the New york
bar
since the focal issue presented is the
unconstitutionalityof New York's attornevdisciplinarv
law, os written and as applied. you're all invitea tir
hear Attorney General Vacco personally defend G
appeal- ifhe daresl
We agree with Mr. Liflander that ,.what is
calledfor now is action". Yet, the impctus to root out the
pe{uly., fraud, qrd other miscondu'ctthat imperils ou
Judlcml processrs not going to come from our elected
l_eaders- least of all from- the Attomey General, the
Governor,or Lcgislative leaders. Nor wil it comehom
tlrc leadership.oftl_rc
orgqprzedbar or from establishment
groups. Rather, it will come from concerted citizen
actio.nand the power of the press. For this, we do not
requre-subpoenapower.We require only the couraqeto
co.mefionvardand publicize the readily:accessible-case
rlte evrdence- at our own expense,ifnecessant.Tlte
three above+ited cases- and this'paid ad'-- ari
powerful stepsin the right direction.

CnxrER /or,
A-f-x
-Js-'
J rnrcr-{L
A ccouNTABrLITy,Inc.
Bor 69, Gcdney Statlon, White Pleinc, Ny 10605
Tek 914421-1200
Faxz 9144294994
E-Maih judgewetch@eolcom
On the Webz www.iudgewetch.org

Governmenttl bt"Srily
Gouernmenttl
int"Srily conro
cannot E
o^ corruption and
9!use, a.rcsubveyted And when rtey are su6veicd bv thoseon thi oublic iavroll includineby our Stde Atornqt
Yefer1! !n-d iad-gcs' the public neeilsto know abouiit and take a.fun. fhit's whv we've1un this ad" Your taxscaucaDu
donatbns will help defray iB costand advanceCJA's vitatpublic interest-rryrh
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