
SUPREME COURT STATE OF NEW YORK
COUNTY OF ALBAIIY

----------x
In the Matter of the Application of \..
}IARIO M. CASTRACAN and VINCENT T'. BONELLI,
act ing Pro '  Bono Publ ico,

Pet i t ioners,

for an Order, pursuant to Sections
L6-L00  ,  L6 -LO2 ,  L6 -L04 ,  16 -L06  and
16-116 of  the Elect ion Law,

-vs-

Index No.

Petit ion

A}ITHONY J. COLAVITA, Esg., Chainnan,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T .  PARIS I ,  Esg . ,  DENNIS  MEHIEL ,  Esq . ,
Chairman, WESTCHESTER DEMOCRATIC COUNTY
COMIIITTEE, RICHARD L. WEINGARTEN, Esq.,
IPUIS A.  BREVETTI,  Esg. ,  Hon.  FRANCIS A.
NICOLAI, HOWARD MILLER, Esg., ALBERT J.
EI{.AI'IUELLI, Esq., R. WELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA, Comrnissioners
constituting the NEW YORK STATE BOARD
oF ELECTTONS, ANTONIA R.  DTAPTCE,
I,IARION B. OLDI, Conmissioners constitut ing
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents,

for  an order declar ing inval id the Cert i f icates
purporting to designate Respondents Hon. FRAI.ICIS A.
NICOLAI and HOWARD I{ILLER, Esg. as candidates for
the office of Justice of the Supreme Court of the
State of  New York,  Ninth Judic ia l  Distr ict ,  and
the Petit ions purporting to designate ALBERT J.
EI,IANUELLI, Esq. a candidate for the office of
Surrogate of Westchester County to be held in
the general  e lect ion of  Novernber 6,  L990.

------- - - -x
TO THE SUPREI{E COURT OF THE STATE OF NEW YORK:

I'{ARIO M. CASTRACA}I and VINCENT F. BONELLI,

Bono Publ icor ds and for their  Pet i t ion,  respectful ly

following, on infor-nation and belief :

t

acting

al lege

Pro

the
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1. Petitioner I,IARIO M. CASTRACAN ( "CASTRACAIIT ) is a

duly registered voter enrol led in the Republican Party, residing

in the aoy.n of New castle, westchester county)*"r, york, in the

New castle 14th Elect ion Distr ict  of the Bgth Assembly Distr ict

of the State of  New York.

2.  Pet i t ioner vTNCENT F. BONELLT ("BONELL1' ' ;  is  a dury

registered voter enrorled in the Denocratic party, residing in

the ci ty of  New Rocherre,  westchester county,  New york,  in the

3Lst Elect ion Distr ict  of  tne 85th Assernbly Distr ict  of  the State

of New York.

3. Respondents R. wELLs srour, HELENA DONAHUE, and

EVELYN AQUILA constitute the Board of Elections of the State of

New York ( the rrBOAIlDrr) .

4. Respondents ANTONIA R. DIAPfCE and litARfoN B. oLDf ,

const i tute the Board of  Elect ions of  westchester county.

5. Respondent, ANTHONY J. COLAVITA, Esq. (TTCOIAVITAT)

is Chairrnan of  Respondent westchester Republ ican County

Cornmittee for Westchester County, State of New york ("REPUBLICAII

c . c .  " )  .

6. Respondent DENNIS MEHf EIJ ( 'TMEHIELT| ) is the Cfrairman

of Respondent Westchester Democratic County Cornmittee for

westchester  county,  s tate of  New york ( r rDEMocRATrc c .e. r ) .

7 .  R e s p o n d e n t  R I C H A R D  L .  W E I N G A R T E N ,  E s q .

(TTWEINGARTENtt )  ,  a t  a l l  t imes here inaf ter  nent ioned in  1989 and

unt i r  December 31,  1989,  vras chai rman of  the DEMocRATTc c.c .

8 .  Responden t  GUY T .  PARIS I ,  Esq .  ( i l pARIS f r ) ,  a t  a l l
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t irnes hereinafter mentioned, was legal counsel to the REpUBLICAN

c .  c .
\ .

.9 .  Respondent  LoUIS A.  BREVETTI,  Esq.  ( "BREVETTI") ,  d t

al l  t ines hereinafter nentioned, was regar counser to the

DEMOCRATIC C.C.

10 -  on  sep tember  18 ,  1990 ,  a  Jud ic ia l  conven t i on ,  i n

and for the Ninth Judicial Distr ict of the State of New york, was

convened by the REPUBLICAN C.C.  at  the Westchester  Marr io t t  Hote l

at 670 white plains Road, Tarrytown, county of westchester, New

York to nominate three (3) Republican candidates for election to

the of f ice of  Just ice of  the Supreme Cour t  o f  the State of  New

York for  sa id Dis t r ic t .

11" .  on september 19,  r .990,  a  cer t i f icate purpor t ing to

nominate one GEORGE H. ROBERTS (ttRoBERTSrr), and Respondents Hon.

FRAllcrs -A. Nrcor,Ar ("Nrcou11"1 and HowARD MTLLER, Esg. ("MrLr,E1U,y

as the candidates of the Republican Party for election to said

off ices, was f i led with nespondent, New york state Board of

Elect ions at  i ts  o f f lce rocated in  Albany,  New york ( the

ttRepublican cert i f icatett;  Elnn€xed hereto as Exhibit rrArr.

L2.  on septenber  ,24,  1990,  a Judic ia l  corr . r " r r t ion in

and for the Ninth Judicial Distr ict of the State of New york,

was convened by the' DEMOCRATIC C.C. at Daysr Inn on Tarrytown

Road, in the Town of Greenburgh, county of westchester, New york

to nominate three (3) Denocratic candidates for election to the

off ice of Justice of the Suprerne Court, of the State of New york

for  sa id Dis t r ic t .
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L3- on september 25, i .990, a cert i f icate purport ing to

nominate one Joan LEFKowITz and Respondents 
{IcoLAI 

and !,IILLER

as the capdidates of the Denocratic Party for election to said

off ices was f i led wi th Respondent,  New york state Board of

Elections at its of f ice rocated in Al_bany, New york (the
rrDemocrat ic cert i f icater) .  pet i t ioners beg leave to subni t  a

eopy of said certif icate on the return date as Exhibit, rB..

r -4.  on septernber 24, 1990, pet i t ioners dury f i red wi th

Respondent New york state Board of  Elect ions,  at  i ts  of f ice

rocated in Arbany, New york,  object ions to said Repubr ican

Cert i f icate f i led on Septenber 19, 1990 by said Republ ican party,

a copy of  which is annexed hereto as Exhibi t  rer .

L5. Petit ioners intend to duly fi le with Respondent

New York State Board of  Elect ions:  (a) on or before septernber 29,

1990, obj  ect ions to said Democrat ic Cert i f icate f l led on

septenber 25, l99o by said Denocrat ic party,  (b)  on or before

october t :  1.990, speci f icat ions of  their  object ions to the

Republ ican cert i f icate,  and, (c)  on or before october 4t  1990,

Speci f icat ions of  their  object ions to the Dernocrat ic Cert i f icate.

Petitioners beg leave to subrnit to the Court on the return date,

a copy of their objections to the Democratic certif icate and

SpecificatLons in support thereof to be fi ledr ds weII as of the

Specifications in support of the objections heretofore fi led with

respect to the Republ lcan Cert l f lcate as their  Exhibi ts ,Dr,  rEr l

and rrFrr  respect ively

16. Pursuant to the provis ions of  Art ic le 6,  sect ion

i t l
: : I:{
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6(c)  o f  the Const i tu t ion of  the State of  New York,  Just ices of

the Supreme Court for the State of New York, including the Ninth

Judic ia l  Dis t r ic t  r rshal r  be chosen by t t " \  e lectors of  the

judic ia l  d is t r ic t  in  which they are to  serverr .

L7.  The prov is ions conta ined in  the Elect ion Law of

the state of New York, Art icle 6, and specif lcarly sections 6-L2A

and 6-1"26,  implement  the aforesaid State Const i tu t ional  prov is ion

by sett ing forth in detai l  the specif ic procedure for cal l ing a

Judic ia l  convent ion,  erect ing the delegates and a l ternate

delegates theretor  ds weI I  as the procedure to  be fo l lowed in

conducting and transacting the business of the Convention: the

nominat ion of  candidates for  such jud ic ia l  o f f ices by pol i t ica l

part ies

t -8.  In  la te August  ind ear ly  Septenber ,  1999,

Respondent eor,AvrrA, acting by his legar counser, Respondent

PARrsr, and Respondent WETNGARTEN, actlng by his legal counsel,

Respondent, BREVETTT, in concert "iat one another and as part and

parcel of a common plan and design, conspired to violate the

ConstituLion of the State of New York and the Election Law of the

state of New York by entering into a plan, schene and design,

hereinafter referred to as tthe Three year planr, whereby the

eLectors of the Ninth Judicial District, duly registered to vote

at the General  Elect ions to be held in 1989, 1990, and 1991, $rere

t o  b e  d i s e n f r a n c h i s e d  a n d  d e p r i v e d  o f  t h e i r  a f o r e s a i d

constitutional right to choose Justices of the Supreme Court of.

the state of New York for the Ninth Judiciar District.
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19- The said 'Three year planr,  arso referred to by

the party leaders as rrcross-endorsementsrr, lras to be ef fectuated

by. Respondents cor,AvrrA and wErNcARTENrs "ornu)'i.rirrg, conspiring,

and contracting to endorse the identical three candidates for the

three offices of Justice of the Suprerne Court of the State of

New York for the Ninth Judicial District, to be voted upon in the

General Election held November, L999, to wit, SAI,IUEL G. FREDMAN,

J O S E P H  J T U D T C E ,  a n d  R e s p o n d e n t  A L B E R T  J .  E M A N U E L L I

(TTEMANUELLTT') ,  i r respect ive of  their  party af f l r iat ion.

20. Respondents COLAVITA and WEINGARTEN further

contracted that in the General Erect,ion to be .held in the

calendar year 1990, the proposed nominees of  both the Republ ican

Party and Demoeratic Party for the offLce of JustLce of the

Suprene Court of the State of New York and for the office of

surrogate of westchester county wourd l ikewise be identicar.

2L. Pursuant to the |tThree Year Planrr contractually

agreed upon by the said nespondent, Republican and Democratic

Party leaders' vacancy in the office of Justice of the Suprene

court for the Ninth Judiciar District was to be created by
:

caus ing EIT|ANUELLT, a Republican, (the 19g9 cross-endorsed

candidate of Respondents COIAVITA and WEINGARTEN for the 14-year

term of office of Justice as the Suprene Court of the State of

New York for the Ninth Judicial District) after having been

erected thereto in 1989, to resign therefron in L990. such

contracted-for resignation by EI{,ANUELLI would then pemit hirn to

be designated to fiII the office of Surrogate of Westchester
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county by the f i l ing of Designating petit ions procured by both

the Republican Party for westchester county an{l Dernocratic party

for westchester county, and, thus, perrnit the elevation of

Respondent Nrcorar. NrcoLAr at that time was, and is, a
westchester county court, Judge, and by the aforesaid contract was

to be the candidate of both the Republican party and Democratic

Party to fi l l  the vacancy in the office of Justice of the suprerne

court created by EMANUELLTTs said contracted-for resignation.

22- Respondents coUryITA and WEINGARTEN, in addition,

bound themserves and their respective porit icar party to a

contract, whereby in the Generar Election to be herd in the year

L991, the vacancy created by the resignation of Respondent

Nrcor"Ar, a westchester county court Judge, would be fi l led by T.

EMMET MURPHY, a Judge of the city court of the city of yonkers

and Democratic party member, and further, that the Republican

Party and Democratic party would then cross-endorse Judge

ADRTENNE H. scAltcARELLr, a Republican, for re-erection as a

Westchester County Faurily Court Judge

23 - The Executive Cornrnittee of the Westchester

Democrat ic county comrni t tee at  a neet ing herd on August 23,1999,

adopted a Resolution to irnplernent the aforesaid, contract entered

int,o by Respondents cor,AvrrA and WETNGARTEN, on the express

condition that the Execut,ive Cornnittee of the westchester

Republican County Cornrnittee would l ikewise adopt an identical

Resorution at its rneeting schedured to be held the very next

n i g h t ,  i . e . ,  o n  A u g u s t  2 4 ,  1 9 9 9 .

r1lrl
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24' said Republican party Executive committee, in
fact' did adopt said identicar Resorution the folrowing night. A
copy of .. said Resorution, embodying the ttbr"goi'g contract
provis ions,  is annexed hereto as Exhibi t  rcr .

2s. The respective Executive conmittees of the
Democratic Party and the Republican party for the counties of
Rockland, orange, Dutchess and putnam in the state of New york
thereaf te r ,  I i kewise ,  adopted  the  Reso lu t ion ,  here inabove
referred to in paragraphs 23 and 24 hereof, embodying the
aforesaid contract  provis ions.  entered into by Respondents
cor'AvrrA and WETNGARTEN, unanimously consenting to the nornination
by the respective Judicial conventions of the Democratic party

and Repubrican party to be held in september, 1989 of the said
sA}tuEL G' FREDMAN' JosEPH JIUDICE and Respondent EI{ANUELLI as the
candidates of the Democratic and Repubrican parties, thereby
assuring and guaranteeing their election.

26. At,  the Generar Er.ect ion,  herd in Novernber,  r .ggg,
SAid thrEE CANdidAtES, SNTUEL G. FREDMAN, JOSEPH JIUDICE ANd

Respondent EMANUELLT, $rere, in .fact, erected to the office of
Justice of the suprene court for the state of New york, Ninth
Judic ia l  Distr ict .

27 .  Sa id ' th ree  cand ida tes

thereafter inducted Lnto office, and

full fourteen-year terms in January,

elected, as aforesaid, rf,ere

respectively conmenced their

1 9 9 0 .

28- Respondent EMANUELLT, thereafter, attended, Ert

taxpayersf expense, nunerous seminars, workshopsr and lectures to
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educate and indoctrinate hin in the proper

duties as Justice of the Supreme Court of the

Ninth Judic ia l  Dis t r ic t .

perfonnance of his

State of  New york,

29. By vir tue of said contract and in furtherance

thereof, Respondent EMANUELLT was, nevertheress, comperled to,
and did thereafter,  resign his posi t ion of  Just ice of  the suprene

court  of  the state of  New York,  Ninth Judic ia l  Distr ict  e ight  (g)

months  la te r ,  i .e . ,  in  o r  about  August  1990,  to  c rea te  the

contracted-for vacancy which was intended to, and did, pennit

Respondent Nrcor,Ar to move up from the county court into his

position as a Supreme Court Justice, and to perrnit Respondent

EMANUELLT to become the candidate of both the DernocratLc and

Republican parties of westchester county for the office of

surrogate of l{estchester county by reason of Designating

Petit ions having been fi led with the westchester County Board of

Elections by the Republican party and the Democratic party

designating hirn as such candidate, and no petit ions having been

f i red in opposi t ion thereto.  By reason thereof,  Respondent,

EMANUELLT thus became, and is, the candidate of. both the

Republican and Democratic Parties for the office of Surrogate,

of Westchester County the electj.on for which is scheduled to be

herd on November 6, 1990, and is consequently guaranteed of

elect ion thereto.

3o- Thereafter,  on septenber 19, 1990, Respondent

COIAVITA convened the Judicial Convention hereinabove referred to

in Paragraph rrlorr hereof, and said Convention transacted its
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judic ia l  nominat ing business in v io lat ion of  the rnandates of

Election Law of the state of New york as 
\.set 

forth in
obj ectionq (Exhibit rrcrr) r annexed hereto and incorporated

reference, as i f  fu l ly  set  for th herein.

31. upon information and berief, Respondent, MEHTEL, in
January 1989, succeeded to !h" office of county chairman of the
Democratic Party of westchester county and adopted and ratified

the aforesaid contract, and in furtherance thereof, convened the
convention hereinabove referred to in paragraph ,L2, hereof.

32. The business of said Democratic Convention was not

conducted in conforrnity with the mandatory requirenents of the

Elect ion Law, as wi l l  be set  for th in the Object ions to be f i led

on or before Septernber 28, 1990. by Pet i t ioners herein (Exhibi t
,Br ,  )  .

33. By reason of the foregoing i lregar contract

entered into by Respondents coI"AvITA and WEINGARTEN, adopted and

ratif ied by Respondent MEHIEIJ, and the candidates who were, and

are'  the benef ic iar ies of  the aforesaid patent ly i t legal  r r three

year planrr, the electors of the Nlnth Judicial Dlstrict were, in

1989, and wi l l  be,  in 1990 and i ,991, depr ived of  their  r ight  of
rrelectiontr between opposing cdndidates of the Democratic and

Republican Parties to fi l l  said judicial offices, all in f lagrant

violation of the provisions of the Constitution of the State of

New York and the Election Law of the state of New york.

34- By reason of  the foregoing, electors of  the Ninth

Judlcial District entit led to vote in the General Election to be

the

the

by
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held on November 6,  1990 to f i l l  said judic iar  of f ices have
suf fe red ,  and w i r l  su f fe r l  € [  ser ious ,  subs tan t ia r ,  and
unprecedented violation of their voting rignt).as guaranteed by
the constitution of the state of New york, which rights have

been inpaired, irnpeded, and prejudiced by the aforesaid contract

of Respondents COLAVfTA and WEINGARTEN.

35. petit ioners are proceeding by order to show cause
to cornply with the provisions of the Election Law of the State of
New York, requlring the institution and init iation of this
proceeding no later than ten (10) days subsequent to the date the
convention was herd, and additionarry, to ensure rneaningfur

relief in view of the abbreviated period of t irne between now and

the Generar Elect ion to be herd on November 6,  r_990.

36. No prevLous appllcation for the sane or siuri lar

rerief as requested herein has been made to this court or any

other Court.

I{HEREFORE, petit ioners' r.=p..tfulry pray that the

contract eurbodying the rThree year pranr of the party readers,

also known as rrcross-Endorsernentsrr, entered into by Respondents

coLAvrTA and WEINGARTEN' and thereafter adopted and ratified by
Respondent ltEHrEL, be declared irregar, invalid, void and
against public policy, that arl actions taken thereunder in the
performance and inplernentation thereof be declared i l legal,

invarid, void, and against pubrlc poricy, that the purported

nomination of . Respondents MrLr.ERr Nrcorar, and EIIANUELLT, be
vacated' annulled and set aside, that the Certif icate of the
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Republican Judiciar convention, herd on september 1g, 1990 and of
the Democrat ic Judic iar  convent ion,  herd on septernber 24, r .990,
purporting to nominate said Respondents Mrlrlh and Nrcorar be
vacated, annulled and set aside, that an order issue directing

the reconvening of the Republican Judicial convention and the
Democratic Judicial convention, and that Respondents Nrcor.Ar and
MTLLER' as parties and accessories to the aforesaid contract, .be
declared disquatif ied and barred from nornination as candidates to
firr such judiciar offices, and that Respondent, EMANUELLT as a
party and accessory to sueh contract be l ikewise disqualif ied and,
barred fron nonination as surrogate of westchester county, and

that said Judic ia l  convent ions thereafter proceed to the
nominatl"t ' ,: of candidates for sald Judiciar of f ices ln strlct
compliance with the rrandatory requirenents of the Election Law,
most specificarry sections 6-L24 and 6-L26, and for such other

and further relief as this court nay deem just and proper.

Dated: White plains, New york
Septenber  26 ,  1990

/,*.r*/ frr,*z-a'

000 2+



State of New york )County of  Westchester iss:

VINCENT BONELLI

\ .
' ' r ,  

Mar io l [ .  castracanr.being au]y sworn, say:  r  an oneof the petit ioners in the within 
-acti6n; -i- ' 'nJ*r" 

read, theforegoing petit ion and know the conte;ts thereof; the sane istrue to my own knowredge, except as to the rnatt.r= tn.rein statedto be allege on inrormition an& berief, and as to ttrose matters rbel ieve i t  to be true.

Sworn to
26 th  da

}{crr} hrbr:i er.i_. ilx., ycrt .
.- lo.'crrrl.

^T[H ln' *orcrriri bounti. .qommtlaloh hplrr June-a. t t ,

Sta te 'o f  New yo rk
County of Westchester

)
)  s s :

r '  v incent  F .  Boner r i r . tg ing  du ly  swornr 'say :  r  an  oneof the Petit ioners in the within 
'acti3n; 

i-- 'hJve read theforegoing petit ion and know the contents thereofi the same istrue to rny own knowledge, except as to the natt.r= therein statedto be allege on informition anh beliei, and as to tnose natters rbel ieve i t  to be true.

re me this
eptember 1990

- -  EL I  v toL tANo
Nolary FrJbilc. Srrtc o? N.? yort

ilo. 4;73e
^g"!ltt{ ln'w.rrcharr.. Col|nt'
G.rrnrnlrton trgl'. Junr t, tgie

000 75

before rne this
of  September L990

Sworn to b
26th day-o

ffi
Notary pub


