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Box 7O, Gedney Station
I{hite plains, New Vork to6o5_oozo

e l e :  ( 9 r _ 4 )  9 9 7 _ 8 t O S  /  F a x :  ( 9 1 4 )  6 8 4 _ 6 s s 4

Bv Fax and MaiI
202-224-95L6

January 1O, L992

Senator Joseph Biden
Chairrnan, Senate Judiciary Cornnittee
224  D i r ksen  Sena te  O f f i ce  Bu i l d ing
Wash ing ton ,  D .  C .  205 l -O

RE: Nominat ion of  Andrew OrRourke

Honorable Si r

Dur ing and af ter  the senate Judic iary  comni t teers hear ings on
Just ice Clarence Thomas,  you and other  Senators announced what
was obvious to al l--the need. to improve the process by which tne
Sena te  con f i rms  j ud i c ia l  nominees .

We do not  know-what  s teps have been taken by the Senate Judic iary
comrni t tee in  the many weeks s ince,  but  we 6el ieve i t  va luable toshare.wi th  you our  exper ience wi th  the Judic iary  commit tee s taf f
re la t ive to  the i r  handl ing of  a  current  nominee,  Andrew o 'Rourke.

on  wednesday ,  November  13 ,  j . 99L ,  imned ia te l y  f o r l ow ing  the  pub l i c
announcement  that  Pres ident  Bush had approved Senator  DtAmators
recommendat ion of  Mr.  orRourke for  a  re-d-era l  judgeship,  r  ca l ledthe senate Judic iary  Commit tee to  ascer ta ln-  t f re  p iocedure bywhich a c i t izensr  group such as the Ninth Judic iar  commit tee
night  input  upon the pfocess of  conf i rmat ion.  I  set  for th  ourcommit teers concerns that  Mr.  orRourke d id not  possess ther e q u i s i L e  q u a l i f i c a t i o n s  o f  i n t e g r i t y ,  c o m p e t e n c e ,  a n dtemperamen t - -and  spec i f i ca l t y  i nqu i red  as  to :

(a)  whether  there wourd be an oppor tuni ty  for  thepubl ic  to  g ive test imony;

(b)  whether  the publ ic  was ent i t ledrrpaperworkrr  on the nominee;

(c) whether the Judiciary Cornrnittee
submiss ion of  o ther  in format ion and
possib ly  not  conta ined in  the i r  f i le  on

to any of the

would review a
documentat ion--
the nominee.
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r was told by a committee staff nember that there were no
wr i t ten procedures that  would in form the publ ic  i=-  t " -  tn"H
matters ,  nor  were there any guidel ines del ineat ing the seguence
for  the commit teers rev iew of  a  nominee.  r  was a lkea,  ho l iever ,
to  formal ize our  request  in  wr i t ing.

such  l e t te r ,  da ted  November .2o ,  1991 ,  I ras  add ressed  to  you ,  as
chai rman of  the senate Judic iary  commit tee,  and arso sent  to
every other nember of the Judiciary committee. rn pert inent
par t ,  our  le t ter  s tated:

l l

reff_iefU, please advise us as to -ne procedm
Judic iary  commit tee wi l l  be for lowlng ln  processing
th is  nominat ion,  the t imetable for  same,  and the names
of  the ind iv iduals  who wi l r  be d i rect ly  in  charge.  we
would apprec iate copies of  any nater ia ls  re la{ ive to
Mr .  o rRourke rs  qua l i f i ca t i ons  tha t  m igh t  be  rnade
ava i l ab le  to  us . r  (emphas is  added)

In the seven weeks since that letter was faxed and mailed to the
Judiciary Conmittee, we have had no response whatever from the
comrni t tee s taf f .  Indeed,  on ly  senator  Paul  s imon acknowledged
our  l e t t e r r s  rece ip t .

on Monday,  January 6t  Lgg2,  I  ca l led the Judic iary  Conmit tee to
ascer ta in  the s tatus of  ny November 2o,  1991 ret t l r - request .  r
was to ld  that  the person r  needed to speak wi th  was Ms.  L isa
Rothenberg,  the nominat ions c lerk- -but  that  she was unavai lab le.
I  le f t  a  very deta i led message for  Ms.  Rothenberg,  inc lud ing that
she access a copy of  my November 2o,  L991 tet tdr  before " i t t i lg
me back.  At l  to ld ,  r  le f t  three messages before Ms.  nothenber i
re turned ny ca l l  the fo l lowing day--at  wnicn t ime she stated that
she did not have a copy of rny Novernber 20, l_991- letter.

rn  our  convers_at ion,  r  appr ised Ms.  Rothenberg that  not  on ly  had
the senate , lud ic iary  commit tee fa l - led to  respond to our  le t ter -
request ,  but  that  senator  DrArnato and pfes ident  Bush had,
l i kew ise ,  f a i l ed  to  respond .  As  a  resu l t ,  t he  N in th  Jud ic ia l
comrnittee did. not possess what we viewed as rather fundamental
i n fo rma t ion ,  i n te r  a I i a ,  :

( a )  t h e  i d e n t i t y  o f  s e n a t o r  D r A m a t o r s  j u d i c i a l
screening panel  members;

(b)  the mater ia ls  rev iewed by that  panel  and by senator
DrAmato  be fo re  recommend ing  Mr .  OrRourke rs  n .m l ;  and

(c) the materials reviewed by the president before
giv ing Mr.  o 'Rourke his norninat ion.
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r  asked Ms-  Rothenbgrg whether  the Senate Judlc lary  commit tee had
any of  the aforesaid in format ion.  To ny astonis t iment ,  she to ld
me that the Senate Judiciary Comrnittee does not, receive such
informat ion or  mater ia ls- -nor  does i t  make any ef for t  to  obta in
same.

r t lr" l  inquired as to what materl_als wourd be before the
J u d i . c l a r y .  c o m m i t t e e  b e f  o r e  p a s s i n g  o n  M r .  o , R o u r k e  I  s
quar i f icat ions.  Ms.  Rothenberg 

-  
responded by say ing th ; t  ;quest . ionnai re f i l led out  by Mr.  o lRourke would be rer i ier^ iea.  when

I  ob lected that  .  suc-h quest ionnal - re would necessar i ly  be se l f l
servingr M=. Rothenberg assured me that the questibnnaire i=r rextensiverr .

A l though  Ms .  Ro thenberg  i n fo rned  me  tha t  Mr .  o rRourke rs
quest ionnai re had not  as yet  been received--she to ld  me that  Mr.
orRourke had a l ready been rated by the Amer ican Bar  Associat ion:
a na]or i ty  rank ing h im , ,quar i f ied ' i ,  a  minor i ty  ad judging h i ; - ; ; ; i
q u a l i f i e d " .

Aceording to Ms. Rothenberg, the Conrnittee cannot provide me
wi th a wr i t ten .copy of  Mr.  o iRourkers ABA rat ingf f i i r f t fo i " "a i "g
that  no exposi tory  opin ion accompanies the J forenent ioned ABi
evaluat ion.

other  than the { .B: r .  repor t  whlch Ms.  Rothenberg tord ne ls  natan  eva lua t i on  o f  t he  non inee rs  j ud i c ia l  c reden t i a l s ,  I  r u= - IAE
wi th a most  unsat is factory v iew- as to  the basis  rpo. r  which the
Jud ic ia ry  comn i t t ee  w i l t  make  i t s  eva lua t i on  o f  M ; .  o rRourke rs
f i tness for  jud ic ia l  o f f ice and the extent  to  which i t .  seeks
informat ion beyond that  d i rect ly  furn ished by the jud ic ia l
norn inee.

The lesson of  the Just ice Thomas conf i rmat ion ls  that  more
sc ru t i ny  o f  ou r  j ud i c ia l  cand ida tes  i s  needed- -no t  l ess .  ye t ,  a
Just ice Depar tment  d i rect ive s t i l l  s tands that  inst ructs  federa ljud ic ia l  nominees not  to  subni t  to  screening by the Associat ion
of  the Bar  of  thg c i ty  o f  New york.  As.  you tcnow, unt i l  tne c i iy
Bar  opposed Pres identrs  Bushfs noninat ion of  Judge Bork to  the
Supreme cour t , -  that  organizat ion h?d par t ic ipated-  in  evaluat ing
nominees for  the federa l  jud ic iary  for  120 ye i rs .

Ms.  Rothenberg was unable to  te l l  me whether- -wi th  the lessons of
the Thomas hearings sti l l  f  resh--the Judiciary cornmittee fraa
s e i z e d  t h e  q o r d e n  o p p o r t u n i t y  o f  w i r l i a m -  B a r r , s  r e c e n t
confirmation as Attorney General to secure a commitment from hirn
to rescind such outrageous directive of the Justice Department,
l imi t ing,  l ,oyr ,  ab i r i ty  to  receive proper  evaluat ions f ro i r  lawyers
best  qual i f ied to  nake then.

3{,
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we understand that the Association of the Bar of the eity of NewYork has cont inued to inv i te  a l r  . ,o . i r , " "= for  the federar  benchto appear  before i t .  we do not  know i f  t r r r .  orRourke has yet  beeninv i t ed  by  the .  c i t y  Ba r - -o r  whe the r  he .  w i l r  accep t  o r  dec r ine .However, the Ninth Judicial cornrnitte" 
- i"t-""1=--iJt irbricly 

catlupon Mr.  o ' �Rourke to  have h is  credent i ; i=- ; ; ; i ; ; " . i  by the c i tyBar '  we ber ieve that  such evaluat ion wourd be addi t ionar lyvaluable in  r ight  o f  h is  undis t inq" i=h ld ABA rat ing-- -par t icurarrythe minor i tv  op in ion that  Mr.  o ,R6urke i=" ; Ip !* i i " i ia i "a , ,  for  thejudic iar  pos i t ion to  which he has been named.

Ms'  Rothenberg was unable to  unequivocal ly  answer that  the senateJudic iary  commit tee cont inues to  rev iew evaruat ions subrn i t ted bythe Associat ion of  the Bar .  we see no reason hrhy the Judic iarycomnittee shourd not be crearly on record on 
-ttris 

ri l ;; i l ; iquest ion.

The public has_ a right to expect that the senate JudiciaryCornrnittee not function as a rrru-bber stanpfr f or th; deal_nakingof pol i t ic ians.  At th is junctuier-  t ror" . r" . ,  we see no sign thatth is  nomineers  c redent ia rs  w i r l  u " ' r "u " ing fu l l y  eva lua ted- -and noapparent  des i re  by  your  s ta f f  fo r  c i t i .Ln- inpu i .  
- ' - -
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We would,  ln  fact ,  l ike
Comnittee has taken on
years .

to know what actl_on the Senate Judiciary
this matter throughout the pir l--[""

T: ll1t-a i:**":p"uia_t_"r:_fe:ponse to th_e numerous questions raised
::^^.}ii _ t":...r.:.___ll ih" ,1t-"rr,r_."J ;;ti:i 

";; 
HT 

"u';;=rffJ=:;
dr r ( ) rqec l  an

;:n"***ll^,.-" ,.?::=_:i:_ "::1 testinony and documentary proof on
YI;, :;I?"::::.=^_""1i:ii:: .for one "r lt'. ."=t ;;r;;=i';r'i""T i";' Jl
*: 

t 
:: ::: "= r* :I 

- 
- 1 . : -'I iti,n e _a p p-" i-n t,; ;i 

"tT ". " 
;#; ;" i' i i ; ;. : il r ; : :y:-"u i l_:._ ̂ y ": I_:.t_t_.,"_!_t "" t o_'dn e ;;; _ ;p. n i ns repo rt i;"";nT' il;

5 iII."3t ul i.. : ""'"=.=i:." :'l * -q":'ili"t - 
-i"T;;' i# . i ". iit # l' ffi

Coun tv ,  i ssued  i n  June  fggO.

i::l_t::i^* 
ol,-'.l:rr,:: ive^. pot +ticJ-- lnrruence- i; westchestergovernment under Mr. orRourkers serf- interesteJ i : i l#:; iF:senator  D 'Amato deemed i t  appropr ia te to  recommend Mr.  o fRourkefor  a  federa l  judgeship less than f ive nonths la ter .

Yours - for  a qu?l i ty judic iary,

€Qna SeQolrss
ELENA RUTH SASSOWER
Coord ina tor ,  N in th  Jud ic ia l  Cornmi t tee
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Enelosures:
( a )

( b )
( c )
( d )

New York s tate commlss ion on GovernmenEJnteqr i€ t '
LL /20 /9L  l t r  t o  t he  sena te  Jud ic ra ry  commr t tee
L/7/92 l t r  to  pres ident  George Bush
L/7/92 l t r  to  Senator  A l fonse DrAmato

cc: Members of the Senate Judlclary Conmlttee
Amer i can  Bar  Assoc ia t i on :

standing cornrnittee on the Federar Judiciary
Associat ion of  the Bar  of  the c i ty  o f  New york:

Cornmittee on the Judiciary 
-

Federa l  Bar  Associat ion
Federal Bar Counsel
New york State Bar  Associat ion
New york State Tr ia l  Lawyers Associat ion
Westchester  Bar  Associat ion
Whi te p la ins Bar  Associat ion
Putnam County Bar Association
Dutchess County Bar  Associat ion
Orange County Bar  Associat ion
Rockland County Bar  Associat ion


