
CpNrEn trr lvorcrer AccouNTABrLrry, rNc.
(914) 421 -1200 . Fax (914) 684€Ss4

E-Mail: probono@delphi.com

BY FAX and BY HAND

October  31,  L99S

Patr ic ia  M.  Hynes,  Esq.
ABA standing cornmittee on Federar Judiciary
c/o Milb€r9, Weiss, Bershad, Hynes & Lerach
1L0  P laza ,  49 th  F loo r
New york,  New york L0L19-0165

Box 69, Gedney Station

White Plains, N€w york tO6Os

Re: Propo=ed Di=trict court Nonlnation of Lawrenee E. Kahn
Dear Ms. Hynes:

Transnitted herewlth for . consideration. 
. by !h. ABA standingcommit'tee on Federar Judiciary. in connecti"" ri i tr i ls evaluationof -the -qualif ications of . lustice Lawrence E. Kahn for a federaljudgeship are thg regar f i res i " .  [FordersB-Gl r drl Election Law proceedif-over 

--which--Justice 
Kahnpresided in october L99o in tne supr-erne court, Albany county.

Th:. .Qastraqan case, which r  handred as pro bono counser topet-it ionersr, who were utl"_o acting plg bono publico, qras noord ina ! ) r ,  run-o f - the- rn i r l  rna t t ,d r . -  Rather ,  i t  was  anextraordinary and historic constitutionar 
- 

-n"ir"ng" to thepor i t icar manipurat ion of  judic ia l  nominat ions i "  l rer  york by thepract ice of  major party cross-endorsements and i l legaIry_conduct-ed judicial norninating conventions. As review of thefi les demonstrates, what ;us[.ice xann- aia in castracan sras topervert erementary legal standards and farsify tn-E:Ectuat record

1 on June L?, 1991, the day before the rast  day to f i re aNotice o.f Appeal i-n castracan to the court of Appears, r wasserved with a retal-iatory oiaE of the Appellate oivision, secondDepartment inle5ilnry. suspending my rfciense l" 
-piactit"- -i;;,

irnrnediatgly, -inder,inj!"ty,- and unco-naitioniffy. 
- 

S-""n order wasconpretery unrawful: it was not based on writt in ctraiges, was notpreceded by a hear ing,  made_n-o f indings, and. stated no reasons.rn the nearry four and a half years tiat. have since elapsed, rhave been denied ?rry hearing as to the basis "f ;y 
-=;spension 

anddenied gny apperrate rev-iew. The story oi this viciousretar iat ion to which r  was subjected for br inging the castracanchallenge was summarized in an op-Ed advertis"*""{ in tne october26, L994 New york Times, ent i t red rwhere Do you Go when JudgesBreak the Law?'.  A copy is annexed hereto.  See, also,  Forder A,Doc.  1 ,  pp .  9 -L0  ;  Fo lder  F ,  Doc .  L ,  l l f l 1_3  .
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so as to t ,dump[ the case2.
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I

i rust ice Kahnrs betrayal  gf  t l .  pulr ic.  t rust  and of  h is oath ofof f ice hras f , . r . the.p-urpose of  p i -oteci ing t l .  powerful  pol i t icarleaders imprica^te_d iir cistracan. rt was 
-so 

iaentii ied by me in aDecember L?, 1,99L f ett"r To-E", co.r""r,o, Mario cuof that retter, reciting the "p"ciiic"--;;- "-,ir"&"" ?J;fIporit icarly-notivated aec:.Jion-rna:.i. i j" i '  ca.stracan, is encrosedI Folder A, ?o". 3 ] --as ar9 rny tdo prevGuE-Ett.r, to theG o v e r n o r o n t h e s u b j e c t [ F o l d e r i ' , p " . " . - r , 2 J . � �

r  ber ieve my December L9, r .991- let ter  wi l l  be of  part icurarinterest  to you ina=rnuch-as i t  i " f " r= to the New york statecommission on Governrnent Int_e.grity;;-r-.port about in" corruptiveporitical inrrue-nces a.=p"irl'"d-6"i ;"_qiqi1;t-;i ' recommendinscomprete overhaul  0f  the proceis of  i ia ic ia iLr"" t i -or , .  you nayeven recarr  that ,  ret ter  s ince i t ,  i " iuth",  , i i [ - rv tvro previouslet ters to the Governor,  _vrere sent under a Decehber 23r 1991coverret ter  to the commissionrs cni imi" ,  John Feer ick,  wi th ccrsto arr  conmissioners-- 'ncruding_ t t " r=Lir . -  For t ; ; ; -convenience,a copy of  ny coverret ter  is  encidsea l roraer a,  6; ; .  4r .
what poetic justice that yll l  having serrred as a cornrnissioner onthe New york state conrniision on Government rntegrity, are noh,the second circui t  representat ive . i - i ; ;  ABA's standing cornni t teeon Federal  Judic iaryr-  assJ.gned to ,"r i ""  Just ice f inrr , ,  proposednominat ion to the f6derar 6ench since- i t  i= .1"=i i " .  Kahn, by hisregar ly and factuarry insupportabre decis ion in castracan, who isresponsibre for  pLrpetuat i "g 

-  
th.  

- ; " r rupted--Gte 
judic iarnominat ing process aecr iea ty 

- tne 
commissioi- , r=- n"poi t ,  rBecorninga Judse: Reporr  on the Fair inss or; ; ; l ; i " i -nr l . i ;#"  rn New yorkstate"' How appropriate, j^:"^,- t lSr^y;; should ue ieviewing thecastracan case--the commission on cbvernment rntegrity havingstudied the po!'rer and influence of i l ; r lr=f .;;;; Respondent,Anthony coravita, chairnan of the westcnesi-i i l .pi[ri".r, countycommit tee (L979-1.995) and former state nepurr ican'pir tv chairman,as reflected by its report rrThe grurred fi". i-p"ri i 'norit ics and

2
Folder  B:
Doc .  B -1 ,
D o c .  B - 3 ,
Fo lde r  C :
Fo lde r  D :
F o l d e r  E :
Fo lde r  F :
Fo lde r  G :

See,  in  par t i cu la r :
D o c .  P - f ,  p p . 3 - ?  ( J u s t i c e  K a h n r s  D e c i s i o n ) ;

nnll:3lt5o-jltttt ioners' 
osc/Petit ion/i*niuit=: B-r.) ;

Po" .  9 -3 ,  J I J IT -L4 i  Doc .  C -11 ,  f f 6  ,  25 ,  Ex .  rA r r .
D o c .  D - 8 ,  p p . 1 - 4 ,  2 7 - g .
Po" .  E -6  (Ora I  A rgumen t ) .
? o " .  \ - 2 ,  p p . 5 i  D o c .  r - i r ,  f f l 3 4 _ 5 .D o c .  G - 8 ,  p p . 4 - 5 ;  D o c .  C - i S ,  

- f l n r O _ f f  
.
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Governnent in Westchester Countyr,3.

r t -  ls-  our posl t lon that but for  Just ice Kahnfs protect ion of  theporit ical power structure by his rnisconauct in castracan, hewourd not now be rewarded 
. .*tn- ; 

-;;;;=; 
litrnir,.tio' ro afederat Judgeship--any more than he ,durd have ;;;; favoredr dShe sras in r-993 with a rnajoi pr"ly"lror"-"ndorsement for re_election to the New york Supreme Court.

on the subject of the 1993. m.aJor party cross-€'dorsement ofJustice Kahn and two other statd supierne court Justices in Ne!,Yorkrs Third Judicial District, i L"lrt=" an editorial from theseptember 26r, r.9.9-3 eruany rines uriiol - [Forder A, Doc. 6].Although opining ttrat "cross-endoGEiE is ;; 
-integrar 

part ofthe spolrs system',  i t  fa i rs 6-; ; ;  , r "=t i ""  
-? l i i r , ,  

rore inkeeping such- - spoirs systen intaci- 
-Ly 

his decision in theCastracan challenge.

October  31 ,  1995

was quoted in our
fi led with the Nevr

A copy of that

Tl"t tle polltlcal parties should have rewarded Justice Kahnhis porlt lcarry-motivated decision-*uri"g in castracan bearsthe commission on Government rntegrity-i= ri"ai"ffiE,

for
out

trporit icar parties - are geared to rewardIoya l ty ,  no t  rner i t ;  to -  d i r "ou" ig " ,  
- " i " t

".":yfugg, independence and diversityi and toobtain power iather _than piomote 
-justice.

such- goars, however varuable to the of,"ruiio,of the party .system in general, have i.r"-pii""in the elect ion of  our 
- juag.. ; , '  

1, , [scor i ; ;  aJudger r ,  p .  29 j4 l ,

we believe that the aforesald porlt icar goals should arso have noplace in rhe appoinrnent of orri- r.a..i i  j :uni=,---;;;, the rearityis that  pol i t ic l l  considerat ions- i i=o-."" t r"r  in federar judic iatnominations--a fact vre documented three years ago in a six_monthinvestigative :_tudy of the, federar juaiciar =".6".irg process inrelation to 
"lB" 

-noninati.on 
of w-esilnester co.tniy ExecutiveAndrew OrRourkes.

3 the fntroduction to that reportJanuary 2, L992 complaint again-sL ;uag" Kahn,York State Commission on ludicial 6onduct.complaint  is  enclosed [Folder A, D;.  ; ] .

The page reference is to - the report as printed in
l d .  m l ^ ^  A ^ i r  ^ - r

o m , edi ted by
7 3 4  p p .

Bruce Green, Fordham University pre;s, New York ,  1991 ,

See,  pp .  22-24 ,  43  o f  our  c r i t ique .
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As the crit lque we submltted to the u.s. senate Judiciarycommittee emp.iricarry estabrisnea,- uJ. orRourke it +gorutgryunf i t  for  judic ia l  or- f ice,  h is nor i"ul ion being a porr-r icar , ,pav-back'r  for  h is having agreed to be the 
- , ,sacr i r ic ia i  

ramb' for-  tLeRepublican party in runiing for covernol i; l ;;;- i!ainst rhe thensure-to-wln Democrati-c intunbent, r,t i" i" cuomo. our crit iguehighlighted that not otrry $ras 
- 

rur.-- 'orRourke rewarded with ajudicial nomination uv 
-nii 

p"i it i"ur patron, arri i i t 'y colavita,;::lfl iH[TJ#ilf.nf "J,:'.:1:",":iik:irmi"x:lle:Kavanaush,
rronLcarly, JustLce Kahn has been recornmended to fi lr the veryfederar Judgeshlp that was to go 

- 
lL Mr. Kavanaugn--at, reasta c c o r d i n g t o a n - . i u g u s t ' , l , 1 . 9 9 5 @ e d i t o r i a 1 . A

copy of that editoriar, which maEE-Ti-e salutary suggestj.on thatthe judic iar  
_ n_ominat ion process-- federar and JtaG--not ! ! t reatthe c i t izenry as an unnecessary appendager,  is  enclosed IFolderA ,  D o c .  7 1 .

r understand fron my daughter Erena that unti l your recentconversation with her, you lfere unav/are of our crit ique of Mr.O rRourke rs noninat ion for  a federal  judgeship.  This isundoubtedly because our May Lgg2 crit ique exposed the inadequacyof the invest igat ion of  Mi,  o 'Rourkeis credLnt ia ls by the thensecond circuir  representar ive,  
-  

wi i i iu;  wi l i i ; ; -  i f ,o,  in August
13.?,ii...X1" 

er-evaled ro the "naii'nan;;i;'-t, *"in" - 
it"rdiiJ

since Erena terrs rne that you expressed great interest in seeingour cr i t ique, r  encrose a cbpy;*"hi ;h. t ;u wi l r  , ,ot"- ierers to thereports of the New York state-commissi6r, on Governnent integrity.r  a lso encrose 3 copy of  ?yr , ; t -1;  ,  Lss2 and June 2,  rss2retters to then senat-e- Majority r,ejaer-i,r it"n.rr-i 'a'u compendiun
?fr.""t 

correspondence witn tf i. 
-aie 

Icorresponaence compendiun

As refrected by that corresp€ndence, the_ ABA Standing comnitteeon Federar  Jud ic ia ry ,  in  a -ad i t ion ' to ' ra i r ing- ; ;J  re fus ing  tomeet its ethical duty to retract its demonstrabry insupportableapproval  rat ing of  t ' r i .  orRourke, was totarry uninlerested. in ouroffer to detair how its screenini p;";;"res rnight be improved.
r would point out--rnuch as Erena did in her January 22, 1993let ter  to Mr '  wi l . I is  Icorrespondence cornpendiun,- ; ; ib i t  'M,r ] - -that  r  have unique 

-  
credenl ia ls 

- ln-  
tne c ie ia---or judieialserect ion- l ry biographr;-^ i r ; { i r "* .ppears at  the end of  thecrit ique, tov9th55 wiln -my rg-eg r,rartinhlre-Hubberi--iaw DirectoryrrsErng- r would only highright tnai r was ttre rGst $/oman to

See ,  ou r  c r i t i gue ,  f oo tno tes  35  and  6 ! ,  p .  43 .
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serve on the New York state Bar Associatlonrs Judiciary committeeand served for ."ig!t years, intervilwing the candidates for NewYork state cotrr t .of  Alpears,  tn"-opp. i rut .  Div is ions of  the NewYork supreme court, and-the New yorli state court of clains.
Finalry, r encrose an infornational- brochure about the center forJudic iar  Accountabir i ty,  rnc,  the c i t izensr act ion organizat ion rhave buirt from the ruin= 

:f 
' ! lr. 

qi,ri"i"u" debacre, togerher witha copy of Erenars Letter to tne raJG?, pubrished in the AugustL4, 1gg5 New -york --La!v Journar about our Article ie proceedinca g a i n s t t h e l l e w f f i c o m m i s s i o n o n J u d i c i a I C o n d u c t ]
rncluded in tlt" eight complaj.nt=-"r l"i iciai-ri="Jria,r.t referredto in her letter, ai part 6t tne pro.d.ai_tg 

_i" rny January z , rsg2conplaint  against  , rust ice Lawren"L xunr,  [Folder A, Doc. 5] .
As second circuit representative to the ABA standing comrnittee onFederaL Judiciary, yo., have a direct interest i 'n the properfunctioning of 

-the- 
New York state comrnission on Judicialconduct' PrainlY, had the conmission undertaken to investigateny conpraint against Justice xunn--"i i icn it o,u, .Lqrired to dounder s44. 1 0f New york's 

.. ludiciury 
--iur--and 

taken appropriatediscipr inary act ion against  h im i6r-orr ic iar-  r i ""o.ductr  youwourd not now be burdenla uy ."ti"ring tnir unworthy recommendee--who must be resoundingry iei ec[ea- i'.,"--irG ;;;;Trated rack ofintegrity.

r would note that investiglt iol. py th_e commission on Judicrarconduct wourd have uncovered aaaii l-onii facts ueaiing adverseryupon Justice Kahn'�s rack of imparlGilty.gg uJi-,ra-i-"ut" a case,such as castracan, chaII""gi."v. 
. i--p.i it icJ' al"r invorvingcontracted-for. resignations, qi ',r""t ing 

-around 
a surrogate courtjudgeship. rhis inciuaea g1e_iac:.-iili., prior to his er_ecrion in1979 to the supreme court in the Third iuliciar pis[rict, JusticeKahn had hinself resigned--five t;;;; 

-earry--from 
his office asSurrogate of Albany County.

r rook forward.to speaking with you directry about the foregoing.r  expect you wi l l  have naiy quesl ion; . - -

DORfS L. SASSOWER, Director
Center  for  , lud ic ia l  Accountabi l i ty ,  Inc.

cc: Chairwoman Carolyn B. Lamm
ABA Standing comrnittee on Federal JudiciaryI rene R.  EmselLem, ABA Staf f  L ia ison

Robert Evans, Director, ABA Governmentar Affairs croup
Enclosures: See attached fnvent,ory
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1 .

2 .

Folders A-G: Itenization attached

NeW York Times-, 
9p-Ed advertlsenent,

Judges Break the L lw?rr  LO/26/g4

May Lggz critique and compendium of6 /2 /92  l t r s  t o  Sena te  
-uu i " " i t y  -

correspondence conpendiurn

rfWhere Do you Go When

exhibi ts i  s/Ls/sz and
Leader Mitchel l r  ABA

3 .

4 . New Ygfk l,aw Journal, Letter to Editor, rConnLssion
Invest igat ive Manda€er,  by Elena Sassower,  B/ Is/gs

Abandons
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Re^ -nted tiom the gp-Ed page, oc' 26, re=:4, THE Nnv yoRK 1MES

\zVhere Do You Go
When Iudges Break the Law?
RoM rlrE wny the current elecoral Other cross-endorsed bret[ren on t[e bencb then

viciously retaliated against her by suspending her
law license. putting her out of business overnight.

Our state law providcs citizens a remedy to
ensure independent review of govemmental mis_
conduct. Sassower punued this remedy by a sepa_
rate lawsuit against the judges who suspended her
license.

That rcmedy was destroyed by rbose judges
who, once agnin, disob€yed the law - this time, tie
law prohibiting a judge from deciding a case ro
which he is a party and in whicb he has an interest.
hedictably, the judges dismissed rhe case against
tbemselves.

New Yort's AtOrney C-reneral, whose job
includes defending sate judges sued for wrongdo-
ing, argued to our shte's highest coun that there
should be no appellare review of the judges' self_
interested decision in their own favor.

Last month, our state's highest court _ on
which cross-endorsed judges sit - denied Sassower
any right of appeal. turning is back on the most basic
legal principle tbar "no 641shail be tbe judge of bis
own cause." In the process, that court gave is latest
derrorutrauon that judges and high-ranking stare
officials are above the law.

Three years ago this week. Doris Sassower
wrcte to Governor Cuomo asking bim to appoint a
special pros€cutor to investigate the documented
evidence of lawless conduct by judges and the retal-
iatory suspension of her license. He refused. Now,
all state remedies have been ex-bausted.

There is still time in the closing days before
the elecdon to demand that candidates for Governor
and Anorney General address the issue of judicial
comrption, which is reat and rampant in this state.

Wbere do you go when judges break the law?
You go public.

Contact us with horror sories of your own.

shaping up. you'd think judicial

CErsrEr.t.'
juorcr,Lr

ftres are
comrpdon

isn't an issue in New York. Oh. reallv?
On .Iune 14. 1991, a New york State coun

suspended an attorney's license to practice law_
imnediarely, indefinitely and unconditionally. Tbe
attorney was suspended with no notice of charges,
no hearing, no findings of professional misconduct
and no reasons. All this violates the law and the
court's own explicit rules.

Today, mme than three years later, the sus-
pension remains in effect and the court refuses even
to provide a hearing as to the basis of the suspension.
No appellate review bas been allowed.

Can this really happen here in America? Itnot
only can, it did.

The anorney is Dmis L. Sassower, renowned
nationally as a pioneerof equal rights and family law
reforn, with a distinguished 35-year career at rbe
bar. When the coun suspended her, Sassower was
pro bono counsel in a landnark voting rights case.
Tbe case cballenged a political deal involving rhe
"cross-endorsement" of j udicial candidates tbat was
inplemented ar illegally conducted nominating con-
vendons.

Cross-endorsement is a bartering scheme by
which opposing potitical panies nominare rhe same
candidates for public office, vinually guaranteeing
tbeir election. These 'ho conrcst" deals frequently
involve powerful judgeships and ftm voten into a
rubber stamp, subverting the democratic process. In
New York and other sates, judicial cross endone-
ment is a way of life.

One such deal was acurallyputinto writing in
1989. Democruic and Republicanparty bosses dealt
out seven judgeships over a three-year period. .,The

Deal" atso included a provision that one cross-
endorsed candidate would be "elected" to a l4-year
judicial term. rhen resign eight months afrcr rAking
the bench in order to be "elecrcd" to a differenL more
patronage-rich judgeship. The result was a musical-
chairs succession of new judicial vacancies forother
cross+ndorsed candidates n fill.

Doris Sassower hled a suit l,o stop this scam_
but paid a beavy price for her role as a judicial
whistle-blower. Judges who were themselves the
pnrducts of cross-endorsement dumped the case.

The centcr for Judicial Accountability, lnc. ts a natrcnal, non-prtivn, not-for-profit crtizens, organEat,nratang public consc@usness about how ludges br€E,k the taw and get away wth tt.

AccouNTABrLrry
TEL (914) 421-12oo . FAX (91a) 684€5s4

E-MAtL probono @detphi.com
Box 69. Gedrey Stiatron . White plains, Ny tO6O5
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(A-1) LO/2A/9L LTR TO GOVENoR MARro cuoMo

(A-2) ro/3L/sL LTR TO GOVERNOR r.{ARro euouo

(A-31 TZ/Lg/gL LTR TO GOVERNOR MARrO CUOMO

(A-41 tz/23/sL LTR To 
{oHll_FEERrcK, .HATRMAN oF NEw yoRKSTATE COMMISSTON. ON COVNTiIITTINIIT INTEGRITY, Withcopies to Comnissioners

(A-5) 
\/2/-?? LTR TO NEW YORK STATE COMMISSTON ONJUDTCIAL CONDUCT

(A-6) ,THE pARTrEs Do .TrE vorrNcr, editoriar, ALBAN'TrMES UNroN,  9 /26 /s3  
'

(A-7) r 'wHAT A wAy To pJcK JUDGES,T, editorial,  ALBANYTrMES UNroN,  8 / r3 / s5



CASTRACN{ v. COI,AVTTA

Folder B:

(B-T1*1 APPELI,ANTS' REEORD ON APPEAL, f i lEd LO/L7/9O

(B-21* APPELT.,ANTS t APPELT.ATE BRTEF, f ired Lo/17/go

(8.E1* APPELI,ANTSI SUPPLEMENTAL RECORD ON APPEAL,
f i l ed  LL /L6 /so

i{

,j
I

I

' l

I Docunents on beharf of the castracan petit ioners_Appellants are indicated by an asterick.



Folder C:
PREFERENcE Appr,rcAiioN-

Lo/Lg/go DLS LTR FAXED To APPELT,ATE DrvrsroN, 3rdDEPT

II f -  _  9 l  Appel Iare Div is ion,  3rd Depr . ,  datedlO /Lg /90 ,  f axed  to  DLS

APPELT'ANT'. .RDER To sHow cAUsE FoR A 'REFEREN.EOF AppEAL pursuant to Supreme Court Rules, 3rd,D e p t . ,  S e c .  g O O . L 6

:  Not iee ofCross-Mot ion (Ciampol i )

B e s p o n d e n t  M i r r e r :  N o t i c e  o f  c r o s s - M o t i o n(  Dranof f )

toppos ing Af f irmar ion-TGEio i--=_-------.--

: Opposing Af f irrnation (HaIl,

R e . s n o n d e n t  N l c o r a l :  o p p o s i n g  A f  f  i r m a t i o n(Abinant i )

@gar ten :(HashmaI l  )
Opposing Af f i rmat ion

!o/26/90 state-wide rerease of  The League of  womenvoters of  New york state:  rcross-nnaoirement caseShou]d Be Heardr l

APPELI,ANTS ' AFFIRMATION TN REPLY AND IN OPPOSTTTONTo RESPONDENTS I cRoss-MorroNs (with ixhibits andSupporting Af f irrnation)

LO/30/90 Decis ion of  Appel la te Div is ion,  3rd Dept .

LO/3r /90 Lt r  o f  Nys Board of  E lect ions to  counser

LL/2/90 Lt r  o f  Nys Board of  Erect ion encros ingrproposed order

Lr/2/9o DLs LTR To AppELrJ\TE DrvrsroN, 3rd DEpr.
LL/L3/9O Lt r  o f  Appel la te Div is ion,  3rd Dept .

LI /T4/9O Lt r  o f  Dranof f  to  Appel la te Div is ion

LL /23 /90  Dec is ion  o f  Appe l l a te  p i v i s i on ,  3 rd .  Dep t .

(e - r1 *

(e-2 )

(c- r  1  *

(c-4 )

(c-s)

(e-6 )

( c -7 )

(c-8 )

(e-e)

( e - 1 0 )  *

(c-r r )  *

(c -L2  )

(c -13  )

(c-r .4 )

(c - rs1*

(c- r_6)

(c-17)

(c-r.8 )

Dick ler)
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( D - 1 )

(D-2 )

(D -3  )

(D -4  )

(D -s )

(D -6 )

(D-7  )

B r i e f  o f
( c iampo l i )

(D -e )  *

(D-e1  *

Lt r  o f  Respondent
E lec t ions  (Casc io )
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