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i s  un i -maginable.  On Wednesday morning,  we wi l l

be fac ing James Cahi l l  in  a  Syracuse cour t room,

having to  re l ive the n ightmare of  my s is ter 's

assau l t  and  murde r  aL l  ove r  aga in .

CHAfRMAN DeFRANCISCO: Thank you.

Elena Sassower,  who is our last  speaker.

MS. SASSOWER: Chairman DeFrancisco,

Committee members, Mr. Smith, good morning

My name is  Elena Ruth Sassower and I  am the

coord inator  and co- founder  of  the Center  for

Judic ia l  Accountabi l i ty ,  Inc.  ,  CJA,  a

non-pa r t i san ,  non -p ro f i t  c i t i zens '  o rgan iza t i on ,

dedicated to  safeguard ing the publ ic  in terest  in

jud i c ia l  se lec t i on  and  d i sc ip l i ne .

We oppose Senate conf i rmat ion of  Governor

Patak i rs  appointment  of  Rober t  S.  Smi th to  the

New York  Cour t  o f  Appea ls .  The  bas i s ,  as  re la tes

to  Mr .  Smi th rs  qua l i f i ca t i ons ,  i s  h i s

j -nsensi t iv i ty  to  the appearance,  and qui te

poss ib l y  t he  rea l i t y ,  t ha t  h i s  subs tan t i a l

f inancia l  contr ibut ions to  Governor  Patak i  and

the Republ ican Par ty  would buy h im th is  most

i -mpor tant  s tate cour t  judgeship.

This  eth ica l  insensi t iv i ty  is  a l l  the more
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I  s ta rk  and  i nexcusab le  coming ,  as  i t  does ,  i n  a

2 year  when the publ ic  has been bombarded wi th

3  coun t l ess  news  a r t i c l es  and  ed i to r i a l s  abou t  t he

4  s a l e  o f  e l e c t i v e  j u d g e s h i p s ,  f u e l e d  b y  D i s t r i c t

5  A t to rney  Hynes '  supposed  inves t i ga t i ons  i n

6 Brooklynr  €rs  to  which Chief  Judge Kaye has

7 convened a Commiss ion to  promote publ ic

8  Con f  i - dence  i n  Jud ic ia l  E lec t i ons .

9 None of  the pal t ry  sums bandied about  as

l0 const i tu t ing the supposed sal_e of  e lect ive

1 l  j udgesh ips  comes  c lose  to  the  amoun ts  o f  money

12 Mr.  Smi th has donated to  Governor  Patak i  and the

13  Repub l i can  Par t y .  I t  i s ,  t he re fo re ,  CJA 's

14  pos i t i on  tha t ,  d t  t he  ve ry  l eas t ,  Mr .  Smi th  mus t

15  no t  be  con f i rmed  to  ou r  s ta te rs  h ighes t  cou r t

16  un t i l  a  f o rma l  i nves t i ga t i on  has  been  under taken

17 to determine the extent  to  which h is  appointment

18  i s  t he  p roduc t  o f  mone ta ry  cons ide ra t i ons .

19  The  fo rmer  Sena to r  Dunne  sa id  the re  i s  no

20  ev idence  o f  a  qu id  p ro  euo ,  bu t  ev idence  i s  t he

2 l  reason  why  the re  mus t  be  an  i nves t i ga t i on  to

22 determine the ev i -dence.

23  f t  i s  t h i s  ob jec t i on ,  wh ich  fo rmer  Sena to r

24 Dunne says is  a  proper  quest ion for  the publ ic  to

(
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ra i se ,  wh ich  w i l - I  be  the  sub jec t  o f  my  tes t imony .

None the less ,  f  submi t  he rew i th  and  i nco rpo ra te  by

re fe rence  CJA 's  Oc tobe r  16 ,  2000  repo r t  on  the

Commiss ion  on  Jud ic ia l  Nomina t i on ' s  co r rup t i on  o f

mer i t  se lec t i on  to  the  Cour t  o f  Appea ls ,  as  we l l

as  CJA 's  November  13 ,  2000  compan ion  repo r t  on

t h e  c o m p l i c i t y  o f  t h e  b a r  a s s o c i a t i o n s .  T h i s ,  t o

subs tan t i a te  CJAr  s  th resho ld  oppos i t i on  to

Mr .  Smj - th '  s  con f  i rma t ion ,  t o  w  j - t ,  t ha t  h i s

appointment  is  the product  o f  an

unconst i tu t ional ly  c losed and documentably

co r rup ted  mer i t  se lec t i on  p rocess  tha t  f a i l s  t o

adequa te l y  i nves t i ga te  cand ida te  qua l i f i ca t i ons

and  i s  r i f e  w i th  con f l i c t  o f  i n te res t ,  and

fu r the r ,  t ha t  h i s  con f i rma t ion  i s  no t  p rope r l y

before the Commit teer  ES a mat ter  o f  Iaw,  by

reason of  the nonconformi ty  of  the Commiss ion on

J u d i c i a l  N o m i n a t i o n f s  O c t o b e r  1 5 ,  2 0 0 3  w r i t t e n

repor t  o f  h is  qual i f icat ions wi th  the f ind ings

requ i remen t  o f  Jud i c ia ry  Law Sec t i on  63 .3

How much money d id Mr.  Smi th cohtr ibute to

Governor  Patak i  and the Republ ican Par ty?

Acco rd ing  to  the  "Bu f fa l -o  News"  ana lys i - s  o f  t he

past  e ight  years of  federa l  and state campai_gn
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" I t e m i z e  a l l  p o l i t i c a l  c o n t r i b u t i o n s  t o  a n y

ind i v idua l ,  campa ign  o rgan iza t j _on ,  po l i t i ca l

pa r t y ,  po l i t i ca l  ac t i on  commj - t t ee  o r  s im i l a r

e n t i t y  d u r i n g  t h e  l a s t  1 0  y e a r s .  "

S ign i f i can t l y ,  no  s im i l a r  i t em appears  on  the

pub l i c t y - i naccess ib le  ques t i onna i re  tha t

Mr .  Smi th  was  requ i red  to  comp le te  fo r  t he

Commiss ion  on  Jud ic ia l  Nomina t i on .  As  a  resu l t ,

t h e  C o m m i s s i o n ' s  e v a l u a t i o n  o f  M r .  S m i t h ' s

candj -dacy may have been uninformed as to  h is

f i nanc ia l  con t r i bu t i ons  to  Governo r  pa tak i  and

the  Repub l i can  Par t y .  Th i s  i s  no t  t o  say  tha t

cer ta in  Republ ican Commiss ion members d id not

k n o w  o f  M r .  S m i t h ' s  g e n e r o s i t y ,  a n d  t h a t  t h i s  w a s

not  the i r  impetus in  promot ing h im to the

Commiss j -on ' s  unsuspec t i ng  o the r  members  i n

p re fe rence  to  o the r  we l l -qua l i f i ed  cand ida tes .

Such woul -d be a fur ther  respect  in  which the

Commiss ion ' s  ra t i ngs  can  be  r i gged  beyond  wha t  i s

d e t a i l e d  b y  C J A ' s  O c t o b e r  1 6 ,  2 O O O  r e p o r t .

Mr .  Smi th  mus t  be  d i rec t l y  asked  whe the r ,  i n

fac t ,  he  d i sc losed  to  the  Commiss j_on  h i s

f i nanc ia l  con t r i bu t i ons r  ds ,  f o r  i ns tance ,  du r ing

i t s  pe rsona l  i n te rv iew  o f  h im  o r  i n  h i s  w r i t t en
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r e s p o n s e  t o  N o .  3 5  o f  i t s  q u e s t i o n n a i r e :

"Se t  f o r th  any  i n fo rma t ion  no t  e l i c i t ed  by

th is  quest ionnai re which would af fect ,  favorably

o r  un favo rab ly ,  you r  e l i g ib i l i t y  f o r  t he  o f f i ce

for  which you are a candidate or  bear  upon the

Commiss ion ' s  cons ide ra t i on  o f  you r  cand idacy . "

Mr .  Smi th ' s  nomina t i on  by  the  Commiss ion  on

Judic ia l  Nominat ion cannot  s tand i f  he d id not

i n fo rm the  Commiss ion  o f  h i s  l a rgesse  to  Governo r

Pa tak i  and  the  Repub l i can  Par t y ,  o r  i f  t he

Commiss ion  d id  no t  o the rw ise  asce r ta in  such  fac ts

f rom i t s  pu rpo r ted  i nves t i ga t i on  o f  h lm ,  ds ,  f o r

instance,  by d computer  search of  campaign

con t r i bu t i ons  f i l ed  w i th  the  New York  S ta te  Board

o f  E lec t i ons  and  Federa l  E lec t i on  Commiss ion ,  as

was readi ly  accompl ished by the media wi th in

hours  o f  t he  Governo r rs  announcemen t  o f

Mr .  Smi th ' s  appo in tmen t .  Ce r ta in l y ,  i t  canno t

stand wi thout  a  s tatement  f rom the Commiss ion

tha t  know ledge  o f  Mr .  Smi th ' s  con t r i bu t i ons  by

al l  members would have made no d i f ference in

the i r  cons ide ra t i on  o f  t he  poo l  o f  cand j -da tes

tha t  cu lm ina ted  i n  the i r  Oc tobe r  15 ,  2003  wr i t t en

repor t  nominat ing seven,  Mr.  Smi th among them.

t
t
T

, t
f,

f
[,
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Assoc ia t i on  and  the  Assoc ia t i on  o f  t he  Bar  o f  t he

C i t y  o f  New York  a re  i r re levan t ,  s i nce  the  on l y

b a s i s  f o r  t h e i r  e v a l u a t i o n  o f  M r .  S m l t h ' s

qua l i f i ca t i ons  was  h i s  i nc l -us ion  as  a  nominee  i n

t h e  C o m m i s s i o n ' s  w r i t t e n  r e p o r t .  f f  t h a t

i nc l -us . i on  was  the  p ro jec t  o f  ma te r i a l

non -d i sc losu re  and  dece i t ,  he  was  no t

l eg i t ima te l y  nomina ted  and  the re  i s  no th ing  fo r

t h e  b a r  a s s o c i a t i o n s  t o  e v a l u a t e .

As  to  Governo r  Pa tak i ,  Mr .  Smi th  mus t  be

asked whether ,  to  h is  knowledge,  the Governor

knew o f  h i s  po l i t i ca l  con t r i bu t i ons .  O f  cou rse ,

th i s  i nqu i r y  mus t  a l so  be  made  d i rec tJ -y  to

Governo r  Pa tak i .  I  do  no t  be l i eve  tha t  t he

Governor  has ever  denied that  h is  appointment  of

Mr .  Smi th  was  w i th  know ledge  o f  Mr .  Smi th ' s

po l i t i ca l  dona t i ons ,  a t  l eas t  f  have  no t  seen  any

repo r t  o f  t h i s  i n  t he  med ia .  A t  t he  November  4 ,

2003  p ress  con fe rence  announc ing  Mr .  Smi th ' s

appoi -ntment ,  the Governor  acknowLedged that  he

had  me t  Mr .  Smi th  on  oceas ion .  I t  i s  reasonab le

to  assume tha t  such  wou ld  have  i nc luded  po l i t i ca l
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f und ra i se rs  o r  spec ia l  even ts  to  wh ich  generous

donors  a re  i nv i - t ed .

'  
I t  i s  en t i re l y  poss ib le  tha t  even  be fo re  th i s

appo in tmen t ,  Mr .  Smi th  had  a l ready  been  favo red

w i th  a  re tu rn  on  h i s  po l i t i ca l  con t r i bu t i ons .

Acco rd ing  to  a  December  4 ,  2003  "Newsday"

a r t i c l e ,  i t  w a s  a t  P a t a k i ' s  r e q u e s t  t h a t

Mr .  Smi th  had  ea r l i e r  been  des igna ted  as  spec ia l

counse l  i n  a  l awsu i t  cha l l eng ing  the

L e g i s l a t u r e ' s  b a i l o u t  t o  N e w  y o r k  C i t y ,  f o r  w h i c h

t h e  s t a t e  s e t  a s i d e  $ 5 0 0 , 0 0 0  f o r  i t s  c o n t r a c t

w i t h  M r .  S m i t h ' s  l a w  f i r m ,  w i t h  $ 2 3 6 , 0 0 0  a l r e a d y

bi l led.  That  remunerat ive specia l  counsel

arrangements may be earmarked for  f inancia l

pa t rons  and  bene fac to rs ,  such  as  Mr .  Smi th ,  i s

i t se l f  wo r thy  o f  o f f i c i a l  i nves t i ga t i on  and  p ress

r 1 - l - a n i -  i  n n

Governo r  Pa tak i  came to  o f f i ce  i n  ] -gg4  on  a

p ledge  to  res to re  the  dea th  pena l t y ,  and  he  d id

res to re  i t  by  l eg i s la t i on  now be ing  cha l l enged  a t

the  Cour t  o f  Appea ls .  f t  makes  no  sense ,  excep t

as  a  payback ,  t ha t  he  wou ld  r i sk  i t  by  appo in t i ng

Mr .  Smi th ,  whose  pub l i c l y -exp ressed  rese rva t i ons

about  the death penal ty  are re in forced by h is  pro
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wis t fu lness  when  a  fo rma l -  i - nves t i ga t i on  can

ensure  tha t  t he  p rocess  w i l l  be  c lean  and  c lea r

in  f ind ing an unta inted replacement  for

M r .  S m i t h .

CHAIRMAN DeFRANCISCO: Thank you, .

M s .  S a s s o w e r .

MS.  SASSOWER:  f ' 11  be  happy  to  answer  any

q u e s t i o n s .

CHAIRMAN DeFRANCISCO: No quest ions.

MS.  SASSOWER:  f  wou l -d  j us t  l i ke  to  po in t  ou t

the  l as t  f oo tno te  i n  my  s ta temen t ,  wh ich ,  i f  I

may :

The Senate Judic iary  Commit tee and the Senate

have  an  abso l -u te  r i gh t  t o  re jec t  t he  Governo r ' s

appo in ted  nominee .  Re jec t i on  i s  exp ress l y

c o n t e m p l a t e d  b y  A r t i c l e  V I ,  S e c t i o n  2 ( f )  o f  t h e

New York  S ta te  Cons t i t u t i on  and  Jud ic ia ry  Law

S e c t i o n  6 8 .  3  a n d  S e c t i o n  6 8 . 4 .  T h i s  i n c l u d e s  t h e

r e j e c t i o n  o f  q u a l i f i e d  c a n d i d a t e s .  I n d e e d ,  t h e

ve ry  p remise  o f  t hese  cons t i t u t i ona l  and

s ta tu to ry  p rov i s ions  i s  t ha t  each  o f  t he

candidates recommended by the Commiss ion on

Judic ia l  Nominat ion has a l ready been determined

to  be  no t  j us t  qua l i f i ed  bu t  h iqh l y  qua l i f i ed  by

(
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charac te r ,  t emperamen t ,  p ro fess j -ona l  ap t i t ude  and

exper ience .

CHAIRMAN DeFRANCISCO: Thank you,  very much.

Be fo re  we  take  a  fo rma l  vo te ,  I  wou ld  f i r s t

I ike to  thank you a l l  for  your  comments.

MS.  SASSOWER:  Wou ld  you  l i ke  to  ques t i on

Mr .  Smi th  on  the  con t r i bu t i ons  i ssue?

CHAIRMAN DeFRANCfSCO: Ms.  Sassower,  I  rea l ly

t ry  to  g ive everybody an oppor tuni ty  to  be heard

here .  The re  i s  no  one  eLse  who  tes t l f i ed  i n  t he

very n ice,  in formal  decorum of  th is  commit tee

tha t  con t i nues  to  ta l k  and  con t i nues  to  tes t  t he

pat ience of  everybody in  th is  room. We gave you

the  oppor tun i t y  - -

MS. SASSOWER: You should respond to the very

se r ious  and  - -

CHAIRMAN DeFRANCfSCO:  Ms .  Sassower ,  i f  you

don f t  s i t  down ,  I  w i l l  t eL I  you ,  as  l ong  as  I  am

cha i rman ,  you  w i l l  neve r  i n  t es t i f y  be fo re  th i s

commi t tee  aga in .

SENATOR BRESLIN :  I  wou ld  j us t  l i ke  to  say

tha t  as  a  member  o f  t he  pa r t y  Mr .  Smi th  l - e f t ,  i n

a l l  my  yea rs ,  t h i s  has  been  the  mos t  open  hea r ing

of  the Judic ia l  Commit tee that  I  have ever  seen
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and  the  i rony  o f  t ha t  i s  r  t h ink  Mr .  sm i th  i s  one

o f  t he  bes t  cand ida tes  be fo re  th i s  commi t tee .

Hers very open,  very d i rect  and f  want  to  commend

h is  tes t imony  and  I  f ee l  qu i te  s t rong ly  tha t

Mr.  Smi th wi l - l -  be an object ive member of  the

Cour t  o f  Appea ls ,  a l -be i t  someone  who  doesn ' t

sha re  my  po in t  o f  v i ew .

CHAIRMAN DeFRANCISCO: Thank you.  I  was

go ing  to  say  wha t  was  po ten t i a l l y  b i l l ed  as

f i reworks  w i th  th i s  commi t tee  was  hand led  i n  a

ve ry  p ro fess iona l  way .  Eve rybody  asked  wha t  t hey

wan ted  to  ask  and  op in ions  were  made  pa r t  o f  t he

reco rd .

Wi th  tha t  sa id ,  t he  ques t i on  on  the  f l oo r  i s

whe the r  t o  send  th i s  nominee  to  the  fu11  Sena te .

A11  those  i n  favo r ,  say  Aye .  i

(Commit tee members respond Aye)

CHAIRMAN DeFMNCfSCO: Opposed?

(No response by the Commit tee members)

CHAIRMAN DeFRANCISCO:  Mr .  Smi th ,  you ' re

unanimously  appointed by the Senate today.

M R .  S M I T H :  T h a n k  y o u .

(Whereupon  the  above -en t i t l ed  p roceed ings

were  ad jou rned )


