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JUDICIAL COUNCIL OF THE

SECOND CIRCUIT

. - - -x

In re

CHARGE OF JUDICIAL MISCONDUCT

' - - - - - - - -x

l
JoN O. NEWMAN, Chief  Judge:

9 4-854

On June 9,  1994, complainant f i led a cornplaint  wi th

the CIerk 's Off ice pu,rsuant to the Judic ia l  Counci ls Reform

and Judic ia l  Conduct and Disabi l i ty  Act,  28 U.S.C. S 372(c)

( the Act) ,  and the Rules of  the Judic ia l  Counci l  of  the Second

Circui t  Governing Complaints Against  Judic ia l  Off icers ( the

Local-  Rules),  charging a magistrate judge of  th is Circui t  ( the

magistrate judge) wi th misconduct.

Background:

Complainant is a pro se plaint i f f  in an act ion f i led

in December 1993. t }"  magistrate judge entered a pretr ia l

order on February 24 i  Lgg|,  and the part ies entered into a

St ipulat ion and Order of  Dismissal  on March 29, Lgg|.

;

Al legat ions:

Complainant al leges that the distr ict  court

sabotaged his lawsui t  and claims that the magistrate judge

"threatened Icomp]ainant l  at  the status conferencer l  when, in

response to compJ.ainant 's request for  a dismissal ,  the
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magistrate judge said,  " 'you don' t  get  one, these lawyers are

going to take aLl  your property.  "  complainant also asserts

that the magistrate judgg refused to speak with comprainant in

prrvate.

In addi t ion to the al legat ions against  the

magistrate judge, complainant c la ims that the pro se c lerk was

rude and tr ied to harm c,omplainantrs case, that  the magistrate

judge's l -aw crerk } iecl  to him, that  the crerk,s of f  ice staf  f

"d i .c l  their  best  to give , Icomplainant]  bogus informat ion, , '  and

that the distr ict  court  turned complainantrs at torney against

him.

complainant asserts that  the course of  conduct

descr ibed is I 'organized cr j .me.rr

Discussion:

' rhere is no transcr ipt  of  the status conference in

which complainant ar leges the magistrate judge threatened him.

rn response to the al legat ion,  the magistrate judge states

that comprainant and at torneys for the several  defendants in

complainant 's rawsui t  appeared before hirn for  a status

conference, that  the defense at torneys stated that they rr /ere

going to move for summary judgment,  and that comprainant

stated that he was thinking of  wi thdrawing the case. The

magistrate judge informed conprainant that ,  i f  complainant was

consider ing wi thdrawing the case, he shourd do so prompt ly,

because i f  the at torneys spent t ime on mot ions for summary
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judgment and were successful ,  under the Rules,  the at torneys

could ask for  and could be awarded costs to be paid by

comprainant.  rnforrning comprainant of  the possibi l i ty  that ,

under the Rures, costs reLated to l i t igat ion may be imposed

upon him is not a threat.  The magistrate judge may proper ly

provide such informa'Eion that a pro se l i t igant might want to

consider in evaluat ing hi .s posi t ion.  Accordingly,  th is

port ion of  the complaj-nt ' is  d ismissed for fa j - rure to ar lege

misconduct,  pursuant to 28 U.S.C. S 372(c) (3) (A) ( i )  and Rule

o(c) (1) of  the LocaL Rules.

To the extent complainant asserts that  the

magistrate judge ref !sed to speak with complainant in pr ivate,

complainant fa i rs to alrege misconduct.  r t  is  inappropr iate

for a judic ia l  of f icer to engage in ex parte conversat ions

with a party to a proceeding. l  AccordingJy, th is port ion of

the complaint  is  a lso' ,  d j -smissed for fa i lure to al lege

misconduct,  pursuant to 28 U.S.c.  S 372(c) (3) (A) ( i )  and Rule

4 (c)  (  1)  of  the Local  l (u les.

To the extent complainant al leges misconduct by the

magistrate judge's Lau'  c lerk or any member of  the c lerkrs

The Code of  Conduct for  Uni ted States Judges, Canon 3A(4)
states,  in pert inent part :

r rA judge should accord to every person who is
legal ly interested in a proceeding, or the
person's lawyer,  fu l l  r ight  to be heard according
to law, and, except as author ized by law, nei ther
in i t iate nor consider ex parte communicat ions on
the meri ts,  or  procedures af fect ing the meri ts,  of
a pending or i rnpending proceeding."



off ice staf f ,  the complaint  is  outs j"de the scope of  the Act,

which appl ies only to the conduct of  judic ia l  of f icers.  These

port ions of  the complaint  are hereby dismissed pursuant to

28 U.s.c.  S 372(c) (3) (A) ( i )  and Rule 4(c) (4) of  the Local

Rules.

The Clerk is directed to t ransmit  copies of  th is

order to the complainant and to the nagistrate judge who is

the subject  of  the complaint .

S igned :
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New York,  NewiYork
JuIy 18, 1-994
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Chief
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