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NEWMAN, Chief ,  luage:

On June 2I ,  l -gg4, complainant f i led a complaint  wi th

the CIerk 's Off ice pursuant to the Judic ia l  Counci ls Reform

and Judic ia l  Conduct and Disabi l i ty  Act,  28 U.S.C. g 372(c)

( the Act) ,  and the Rules of  the Judic ia l  Counci l  of  the Second

Circui t  Governing Corrrplaints Against  Judic ia l  Off icers ( the

LocaL Rules),  charging a bankruptcy court  judge of  th is

Circui t  ( the judge) wi th misconduct.  This is complainant 's

second complaint  aga.r"nst  the judge. The ear l ier  complaint  was

dismissed by order of  the chief  judge on June 29, L994 and a

pet i t j -on for  review is pending.

Al legat ions:

CompJ-ainant al leges that dur ing a proceeding on May

5, 1993, where only counsel  for  debtor [At torney A] formal ly

appeared, the judge permit ted Attorney A to go of f  the record,

engaged in an ex parte conversat ion wi th Attorney A for

approximately ten minutes on a matter that  was not on the

calendar for  that  day and, at  the hear ing on the matter

discussed, rel ied upon the substance of  the ex parte
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conversat ion,  not the record before him, to rule in favor of
I

the debtor

i

;

Discussion: :

In response 
!o 

complainant 's al legat ions,  the judge

states that on May 5,  ]993, there \aas confusion concerning the

calendar and the schedul ing of  certain mot ions,  and that only

Attorney A made a formal.  appearance, al though complainant sat

wi th Attorney A at  the.counsel  table.  The judge states also

that Attorney A went of f  the record to c lar i fy the calendar

entr ies,  that  At torney A remained at  counsel ,s table and that

the conversat ion wi th Attorney A was not a s ide bar and did

not "present a window of opportuni ty for  [At torney A] to coax

the Court  to rule in the Debtor 's favor on the exclusiv i ty

mot ion scheduled for the next day. I '  The judge further states

that he is informed that an at torney for the Off ic ia l

Commit tee of  Unsecured Credi tors of  the debtor represented by

Attorney A was present in the courtroom and did not come

forward to raise an ethical  object ion dur ing the of f  the

record discussion.

Inquiry of  two other indiv iduals who were in the

courtroom on May 5,  19'93 r .  vras made concerning their

recol lect ion of  the proceedings before the judge on that day.

Each gave an account that  substant ia l ly  supports the judgers

recoL lect ion.



Disposl t lon:
j

Based upon the foregoing, cornplainant 's assert j .on of

ex parte communicat ions is not supported. Accordingly,  the

cornplaint is hereby dismissed as unsupported, pursuant to 28

u.s.c.  S 372(c) (3) (A) ( l i i )  and RuIe 4 (c)  ( : )  of  the Local

Rufes.

The Clerk is directed to transnit copies of this

order to the cornplainant and to the judge who is the subject

of  the cornplaint .

S igned: New York, l ' lew York
August z5 , l-994


