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CITY COURT OF' THE CITY WHITE PI,AINS

COUNTY OF WESTCHESTER
- -x

JOFIN MCFADDEN
Peti t ioner

-  against-

ELENA SASSOWER

MOBION BY:

STME DATE & PI,ACE
MOTION:

2t7 949 6318 P.EJ7

Index #SF1 502/07

NOTICE CROSS-MOTION

SUPPORTTNG PAPERS:

RELTEF REQUE$TED:

Dated: November ' l  5,  2007

New York,  NY ' l  0017
(212) 696-9880

To: Elena Saesower
16 Lake Street -  Apt 2C
White PLains,  New York 1 0603

Pet i t ioner

OF November 16, 2001 at  9;30 A.M-
White Flains Ci ty Court
77 South Lexington Avenue
Whj-te PLeins, New York

aff i rmat ion of  Leonard a.  Sclafani  dated
Novernber 1 5,  200?

An order,  grant ing pet i t ioner/s cross-
motion for re-argument and/or
consol- idation and awarding to petit ioner
such other and further rel ief as this
Court  deerns just .  proper and equi table.

Attorneys for Pet i t i
18 East 41"E Street lEth
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CTTY COURI OF THE CITY OF WHTTE
COUNfY OF WESTCHESTEF

JOHN MCFADDEN

2L2 949 63LA P.E3

Index #SP] 502/07

AFTIRMATIO$ IIq
suPPoRr oF CROgg-
!,!OTION At{D
oPPOSrrroN roR
DrsQUAr,XFrCAtrON
A}ID OTEER RELTEF

FLAINS

-X

Peti t ion,

against-

ELENA $ASSOWER

_ 1.:n:"1.:tl _x

Leonard A. Sclafani hereby aff irms under the penalty of

per jury as fo lJows:

1 . f  arn an attorney duly admitted to practice l-aw before

the courts of the State of New York - r am a member of the f irm

of Leonard A- Sclafani  F.C.,  at torneys for pet i t ioner . Iohn

McFadden in the above captioned matter- As such, r am fu1ly

famil iar wi-th the facts and circurnstances surrounding this matter

and hereinafter sel  for th.

2- r  submit  th is af f i rmat ion in support  of  petLt ioner,s

within crossrmot ion for re-argiument of  pet i t ionerrs mot ion for

sumrftary judgrnent and the October 11, 2007 Decision and Order that

denied i t .
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3- A copy of the said Decj.sion and Order apFears as Exhibit

\r l{ ' r  to respondent moving pepers herein-

4,  I  a l -so submit  thrs af f l rmat ion in opposi t ion to

respondent 's appl icat ion for  an order disqual i fy ing .Tudge Br ian

l{ansbury on the g:rounds of al leged bias and for "re-argument and

renewal"  of  the October 11, TAff i  Decis ion and Order insofar as r t

denied respondenL/s cross-f i rot ion for  d j .smissal  of  the pet i t j -on on

various q'rounds

Pptitionert s Mption Esr Re:-irgument

5^ There were two branches of  the mot ion of  pet i t ioner that

were decided by the October 11, 2007 Decis ion and Order;  to wj- t ,

pet i t ioner 's mot ion for a defaul- t  judgment and pet i t ioner/s

mot ion for dismissal  of  respondent 's var ious "af f i rmat ive

defenses" and "ceunterclaims" pursuant to CPLR 5321 1.

6- fn pet i t ioner/s reply Fapers in fur ther support  of  h is

motron ipart of Exhibit \ \A" annexed) , he withdrew that branch of

his motton as sougiht a default judgment against respondent on the

Erround that she had not t i rnely answered t i : .e pet i t ion.  The Court f

consistent wi th pet i t ioner/s wi thdrawal.  denied that brarrch of
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net i t io l l 'er /s mot ion-

' t .  The Court ,  unfortunately,  aLso denied that braneh of

pet i t ioner/s rnot j -on as sought di .smiesal  of  respondent 's

af f i rmat ive defenses and countercl-aims based solely on the

proposi- t ion that pebi t loner supported the mot ion only by an

aff i rmat ion of  i ts  at torney who, the Court  stated, had with no

personal knowledge of the facts underlylnqr the motlorr.

8.  In re 'achinq this conclusion, r t  is  submit ted,  the Court

both mlsurrderstood the applicable law and overLooked the fact

r l^^+ 
-+{- i r - i^*Lrro.L Hr=Lrurvr+€f ts motron was, i f i  fact ,  supported not only by the

aff i rmat ion of  pet i t ioner 's counsel ,  who did have personal

knowLedg,e of  the facts reEarding several  of  respondent/s

'raff irrnative defenses" and "countercl-aims" but also by the

aff idavi t  of  pet i t i -or l€r  h imsel f  ,  pet i t ioner 's ver l f ied pet i t ion,

respondent 's own averments,  other admlssible documentary evrdence

and by the appl ieable Law.

9. In determining to deny pet i t ioner/s mot ion,  the Court

rel- ied on the cases of  Nahrebeski  v-  MoTnar,  286 A-D. Zd Bg1 ;

Arr i*qra w- - taub Ce.,  233 A.D. ?d 244 and Su.bgrar ReaLty Corp- v,
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Goth:c . turn-bar & MiLJwark,  fnc.  ,  E0 A. D. 2d 77 4 .

10.  In each of  theee cases, the Appe1late Diwis ion denied a

mot ion to dismiss on the grounds that factual  a l legat iorrs were

not supported by gi theE the af f idavi t  of  a person with personal

knowledge of the facts ' \or other ev_ideFtiary n€oof".

1 1 -  In the case of  pet i t ioner/s mot ion,  pet i t i -oner submit ted

the af f i rmat ion of  h is at torney who, unl ike the movants in the

cases ci ted by the court ,  d id hawe personal  knowledge of  facts

necessary for  the court  to have dismissed respondent 's

af f i rmat ive defenses and counterclairns.

12- Thus, for  example. .  wi th respect to that  part  of

pet i t ioner/s mot ion as sought dismissal  of  respondent 's ' .Second.

Aff i rmat ive Defenser ' ;  i .€. ,  that  pet i t ioner had not plead in i ts

pet i t ion that  he had returned to respondent the checks that she

had tendered for the two month period fo]Lowingr the exprration of

her month to rnonth tenancy and before peti-t ioner commenced the

i-nstant proceedings, pet i t ioner/s counsel  d id have personal

knowledqe of  the facts reJewant to respondent 's c l"aim hecause,

inter al ia,  i t  was pet i t ioner/s counsel  who actual ly returned to
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respondent the relevant checks {as counsel 's correspondence with

respondent annexed as Exhibi ts to his af f i rmat ion establ ished) -

13. Moreover,  to the extent that  there were any al legat ions

of fact  in pet i t ioner/s counsel 's af f i rmat ion about which couneel

had no Fersonal knowl-edge, petj-t ioner also submitted the

aff idavi t  of  pet i t ioner,  h imseLf,  who did have personal  knowledge

of those facts.

14. Pet i t ioner,  r r r  h is af f idavi t ,  af f i rmat ively at tested

that he read the af f i rmat ion of  h is counseL, that  he krrew the

facts and aLLegrat ions set for th therej-n to be true of  h is own

personal  knowledge and that pet i t ioner wa$ incorporat ing those

facts and al leqlat ions set for th i .n his counseJ's af f i rmat ion by

reference into his own af f idawit  as fu l1y and completely as i f

they were each and aL1 set for th fu l ly  in pet i t ioner 's af f idavi t -

15.  Pet i t ioner aLso supported his mot ion by and through the

subrnission of  "other evident iary proof"  in ' the forrn of  such

docurnentary evidence as:  a)  af f idavi ts and other proofs of

service of  the not i .ce of  pet i t ion and pet i t ion on respondent in

this matter;  b)  correspondence from pet i t ioner/s counsel  to
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respondeilt  evidencing the return to respondent of her rent checks

for the per iod fo l lowing the expirat ion date of  her tenancy unt iJ

pet i t ioner commenc€d the i -nstant proceedings and obtained an

order of  the Court  permit t ing him to accept respondent 's use and

occupancy withorJt  prejudice to his c la ims; and c) the opinions,

and the Decis ions and Orders of  the Uni ted States Distr lct  Court

for  the $outhern Distr ict  of  New York,  tbre Uni ted States Court  of

Appeals for the Second Circuit and the Supreme Court of the

United States in the case of  Sassower v-  Fi 'e ld et  &! ,  which cases

estabJished that the Board of  Directors of  pet i t ioner,s Coop

Corporation had not d.j-scriminated against respondent in

determining to refuse their  consent to the sal-e of  pet i t ioner,s

coop apartment to respondent.

1 5.  Pet i t ioner also submit ted t rue copies of  h is stock and

lease for his apartment and a necj .s ion of  th is Court  in the case

of McFadden v. Sassower, Index #651 /89 pursuant to which this

Court hel-d in abeyaflce a determination of a motion for sui l$lary

iudgment that Fetit ioner had made in that iase pending the

outcome of the abowe ci ted federaL l i t igatron-

17 -  Last ly,  pet i t ioner c i ted legal  author i t res that
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supl)orted his mot ion for dismissal  of  respondentrs var ious

"af f i rmat ive defenses" and "counterclaims"-

18- With respect to some of the "af f i rmat ive defenses" and

* 'counterclaims" that  pet l t ioner chaLLenged 1n his mot ion,  the

facts necessary for  the Court  to have adjudi-cated pet i t ioner 's

mot ion on i ts meri ts were adrni t ted by respondent and/or were not

in di-spute;  adjudicat ion of  them, therefore,  turned not on issues

of fact  but  on appl ieat ion of  the l -aw as c i ted in pet i t ioner,s

movingi  papers- See, for  example,  that  branch of  pet i t ioner 's

mot ion as sought dismissal  of  respondent/s defense of  "qqui tahle

estoppel" or, the grround that the facts as respondent al leged them

to be fal led to support  the defense as a matter of  Iaw.

19^ Because, i t  appears,  the court  over looked the fact  that

pet i t ioner/s cdun,sel /s af f i rmat ion set for th facts about which

pet i t ioner 's counseJ. did,  h imsel f  ,  t rave personal  knowledge, and

which facts were, themselwes. supported by documentary evidence

and because, i t  appears,  the Court  a l -so over l -ooked the fact  that

pet i t ioner 's not ion was also supported by t .he af f idawit  of

pet i t ioner who had personal  knowledge of  those facte set  for th j -n

pet i t ioner/s mot ion about which pet i t ioner/s counsel  may not have
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had persona.l- knowledge as weII as other evidentiary proofs and

Iegal  author i t ies subrni t ted by pet i t ioner,  and, last ly.  because

the Court apparently misunderstood or misapprehended the

appl icable law in denying pet i t ioner/s mot ion in that  the Court ,

apparent l -y,  d id not understand that,  where a mot ion to dismiss is

supported by evident j -ary proof or raises issues of  a purely legal

nature where the facte as respondent pleads them are ei ther not

in dispute or are aseumed to be true for the purposes of the

mot ion, the mot j .on may not be dismissed solely because i t  is

supported by the af f i rmat ion of  movant/s counsef,  r€-argument of

that  branch of  pet i t ioner/s mot ion as sought d" ismj.ssar of

responCent/s var ious l taf f i rmat ive defenses" and r tcounterclaimsz

is both warrarr ted and appropr iate.

Resprurdent t_s Motiqn, to Diq.qualifv Jud_oe, Haasburv

2Q - When al l  of  the f roth is blown from the surf ,ace of  that

port ion of  respondent/s appl icat ion as seeks disqual i f icat ion of

Judge Hansbury orr the grrounds of actuat bj.as, what is left is

nothing more than respondent/s pique, expressed in v i t r ior ic

h11perho1e, that Judge }lansbury denial responderrt/s cross-notion

for dismissal  of  the pet i t lon and for rel ief  in th is matter,
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21 - .&ssuming *sole-],v for the purpose of argument herei.n that

the Court  had erred i -n i ts denial-  of  respondent 's cress-mot iorr ,

th is c i rcumstarrce would not,  i tsel f ,  support  a mot ion for

drsgual i f lcat ion of  the judgre that decided the cross-mot ion,

22. fhe Law in th is state is c lear that  nei ther the

formation of an opini-on on a question of l-aw nor judrcial rul ings

in a l i t igation however erroneous they may be constitute ground.s

for a charge of bias or prejudice ofl  a part of a judge - weitter

v.  ,Savarese, 109 N-Y-S. Zd 14, app dism,d (AD) 11? N.y.S. Zd 7?2,;

PeopJe v.  Byrne, 163 N.Y-S. '  680- See aLso ert iz T/ .  
^ tew 

york,  136

Mlsc -  2d 500, 518 N-y,g.  Zd, 913-

23. On the basis of  the foregoinql ,

insofar as i t  seeks disqual i f icat ion of

matter must be denied-

respondent / s application

Judge Hansbury in this

24, nespondent

her cross-mot ion for

purports to seek

dismissal  of  the

"re*arqument and renewalr '

pet i t ion,-  however,

of
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resFondent 's appl icat iorr  Ls procedural ly defect ive ar1d,

accordingly,  must be denied-

25. CPLR F2221, the section upon which respondent relies for

this branch of her application, requires that "a motion seeklngr

re-argrument sha1L be specifi-cally identif ied as such', (CFLR

52221 (d) (2) )  and that *a mot ion seeking renewal must [a] .sol  be

speci f ical ly ident i f ied as srrch, ,  (CPLR SZZ21 (d) (Z) -

26' Where a tnovant seeks both re-argument and renewal in the

same motion as respondent has, the movant must separately

identify and support each such braneh of the motion. (CFLR

2221 ( f )  -

27 .  Respondent has fai l -ed.  to do so.

?8. nespondent has also fai i ,ed to include a copy of her

original cross-motiorr and support ingr papers as the lar^l requi.res,

.Lower Majn St. v- ?homas Re Fartnersr JV-y. ,Journal.,  Apri1 5,

20Q5r pg- 19, Co1.3 (Sup. Ct.  Nass. Co-)

29 '  Accordingly, her motion cannot be considered, and. must

I  t l
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be denied as l lrocedural ly defective.

30- To the extent that  the Court  determlnes to consider

respondent/s mot j -on on i ts meri tsr  n€vertheLess, the Court  must

deny i t "

b. Thg Omis"sion- O# Respopdent'q trertswqr

and. CourrterclaiqtF F-rom the Ofder

31 - To the extent that respondent seeks renewal or re-

argtument of the October 11, ZO07 Order on the grrounds that the

Order did not include her r\Answer and CountercJaims" among the

best .of  documents that  i t  considered i .n determining the mot ion,

r t  1s respectful ly submit ted that,  because, by her own admission,

respondent fai led to include her Anser and Counterclaim as an

Exhibit to her cros,$ motiorr, the Court was not oblj .ged to

consider i t .

3?- In th is regard,  i t  is  submit ted,  to the extent that  the

Court did, j-rr fact, consider respond,ent's Answer and

countercl-aims, al l  that  is  necessary rs for  the court ,  r rowr to

issue arr amended order i-ncludingr respondent,s Answer and

Countercl-aims as ofle of the documents considered.

i1
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c- Ees_pogdent5_Ippl:igation-is _a Rehash Ef
the issues raised on Her Crase-Irlotion

33- Although r@spondeflt styles her applicatiorr as one

seeking both re-argrument and renewal, respondent offere no

addi-tional facts that were not availahle for her to present at

the time that she made her crosg-mqtion or change of law since

that t ime that woul-d effect the outcome of the decision on that

cross-rnotion as she would be required to present on a motlon for

renewal,

34. Rather,  respondent devotes almost the ent i rety of  that

branch of  her cross-mot ion as seeks ' \ renewal and re-argtumentrr ,  to

a rehash of the arquments that respondent had previousry

presented through the cross-mot ion that the court  denied.

35, lndeed, the largest sect ions of  respondent/s i -netant

applrcat ion eonsist  of  respondent,s quotat j_ons frqm the papers

that ehe submit ted in support  of  her cross-mot ion_

l

36. Notably,  she again had fai l -ed to include ln her

appl icat ion a copy of  her Anser and Counterclaims-

12
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37. A motioi l  to f,e-argument (or to renew) a prior motlon may

not be ut i l ized to author ise the unsuccessful  party to argue

aq;ain of the precise issues previously determined - Antetican

Trad, ingr Co.,  Inc- v-  Fish,  87 Misc,  2d 193, 383 N.Y.,S. 2d 943i

,S/reL-Z OiJ Co- v.  New Yotk Tax Comniesion, 111 Misc.  2d 450, 444

N-Y. S -  2d 392, moCif ied on other grounds, 91 A-D. 2d 81 ,  458

N-Y-S 2d 938, mot ion denied 60 N.Y. ?d 632, 467 N-Y.S- 2d 355.

38- The arguments raised by respondent through that branch

of her appli-cation as purportedly seeks "re-argument, and renewal"

address cl-aims and issues precisely the same as those that were

-l-it igrated, arrd that the Court decided, in the trrior motion

pract i -ce that  the Court  determined by i ts October 11, 2007 Order.

39. Each of respondent/s argurnents were addressed in

pet i t ioner 's ntoving papers on his pr ior  mot ion for dismissaf of

respondent/s var ious' taf f i rmat ive defenses" and "counterclaims"

and in pet i t ioner 's opposi t ion to respondent/s pr ior  cross-mot ion

for dismissal  of ,  the pet i t ion.  '

40.  Copies of  pet i t ioner 's said papers ara annexed hereto as

Exhj-hj-t rrA/'.

13
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41 '  The court  is  respectful ly requested to consider those

papers as part  of  pet i t ioner 's opposi t ion to respondent 's instant

appJ- icat ion and in support  of  pet i t ioner/s wi th in cross_motion-

42- rn i ts october 1i ,200? Decis ion and order,  the court

determined that,  to the extent that  there are pending any pr ior

cases between the part ies invol_ving the subject  matter of  the

instant l i t ig,at ion,  those cases would be consoJ. id.ated with the

instant case-

43- Respondent has charrengred the court /s rur ing in th is

regrard,  assert ing that the l_aw prohibi ts the Court  f rom

conso- l - idat ing cases pendingr before i t  sua srro4ta and because

other part ies to the pr ior  r i t igat ions were not not i f i .ed or given

an opportunj- ty to be heard on the matter.

44 '  To the extent there is any meri t  to respondent,s

arquments cone+rnirrg the laek of application of one of the

part ies for  such rel i -efr  pet i t ioner hereby seeks such rel jef  to
the elrtent that court does not deternine to ahide the request of

14
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pet i t ioner in his or iq inal  mot ion for the Court  separately to

adjudicate the pending cases forthwith.

45. In th is regard,  i t  must be noted that ,  Ln the speci f ic

case t t rat  respondent c la ims is st i l t  pending between the part ies,

McFaddef l  v.  Sassower,  Jndex #651/89, aL} of  the papers in

corrnectj-on with a motion made by petit ioner for summary judgment

grantinq evict ion of respondent from the same prerniees that are

also the subject  of  the instant.  proceedings had been submit ted

and a determirration of that motion was held in abeyance pending

the outcome of respondent 's then pendingi  case against  the co-op,

and its Board of Manaqers in federal Courc.

46- As pet i t ioner stated in his opposi t ion to respondent 's

pr ior  mot ion to dismiss on grounds that there existed a pr ior

perrding proceeding, since the federal case has been decided

aqainst  respondent,  aI I  that  is  now necessary is for  the Court  to

dete::mine petit iener's pendj-rrg motion f,or surnrnary judgment, the

sole remaining issue of which was whether or not respondent would

prewai l  on her federal  case. As the Court  r roted in the last  of

several  decis ions rendered in that  case (Ex. \ rE" to pet i t ioner,s

reply pal)ers on its prror motion anrrexed hereto as part of

IJ
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Exhibi t  r rA") ,  i f  respondent was unsuccessful-  in her federal  case,

pet i t ioner would he ent i t led to summary judgment-

47 -  Adjudicat ion of  pet i t ioner 's surunary judgrrnent moLj"orr  in

that pr ior  case separate and apart  f rom the instant ca$e would

obviate the need for any not ice or opportuni ty of  part ic ipat ion

to be af forded to any of  the other part ies in the pr ior

proceedings, at  least  unt i l  the summary judgment rnot ion in the

ear l ier  case is adjudicated. That mot ion was ful ly submit ted.

48. Such woul-d also el iminate a reason for anv further delav

in the t r ia l  of  the instant case, which pet i t ioner has assert .ed

proceeds on a drf ferent basis than the pr ior  cases in that  the

agreernents underlyJ-ng respogrdent/s r ight to rernain in occupancy

of the subject  premises were di f ferent in the two cases.

WI:f iREFORE, your aff irmant orr behalf of petit iorrer

respectful ly reguests that  pet i t ioner 's wi th in cross-mot iorr

granted, that  respondent appl icat ion for  d isqual- i f icat ion.

renewal and re-argument be denied in i ts entirety and that

pet i t ioner be awarded such other and further rel ief  ie th is

be

ro

Court
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deems just ,  Proper

Dated: Novernber
New York,

FDLf,TSEK & SCLtrFFI'I]

and equi table '

1 5,  2007
New York

7t7 9,49 E3LA F.15
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