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CITY COURT OF THE CITY OF WHTTE PLAINS

COUNTY OF WESTCI{ESTER
-x

JOHN MCFADDEN INdCX #SP1 502/01

Peti- t ion, AFFIRMATION IN

- agai,nst -

ELENA SASSOWER

Respondent.
-X

SU?-PORT- OJE _ A_ DE-FAULT,-
JUDGMENT AND OR
STRIKING
RESPONDENT' S
DEFENSES AND
COUNTERCLAIMS

Leonard A. Sclafani  hereby af f i - rms under the penal ty of

nor i r r rw as fn l - fows:
t /9!J$! i I

,1 .  _ 
I  am an at torney duly admit ted to pract i -ce law before

the Courts of  the State of  New York.  I  am a member of  the f i rm

of Leonard A. Sclafanj-  P.C.,  at torneys for pet i tJ-oner John

McFadden in the abowe referenced matter-

2. I  submit  th is af f i rmat ion j -n support  of  pet i t ioner 's

within mot ion for a defaul t  judgment against  respondent or such

other rel- ief  as the Court  deems appropr iate as a resul- t  of

rpsnondcnt/s fa i" l  r r ro f  imclw to answer or otherwise move wi- thr  er tJvrrsvrr  L

respect to the pet i t ion herein and/or to pay Court  ordered use

and on.r l l r . rAnr lv.  To the eXtent that  such rel- ief  iS not rrr .an' |ad Tqrrs vvv u}Jsrrv- I

subrni t  th is af f i rmat ion in support  of  pet i t ioner 's wi th in mot ion



for  d ismissal  of  res 'Oondent 's "af f i rmat iwe defenses" artd

"counterclaims",  pursuant to CPLR 5321 1 on the grrounds that the

Said "af f i rmat ive defenSes" and "counterclaims" fa i l  to state

-l-e sa-l- l-v - s-u f-f i-c i en-t- d e f,- e-n s e s - an d/-or _co un Ler cl a ims -

3. The instant holdover proceedinq was conmenced by

pet i t ioner,  John McFadd.en on July 2,  2001- A copy of  the

oetit ion herein is annexed hereto as Exhi-bi-t \ \A'/ 
-

4. Respondent was duly served with a peti-t ion and notice of

pet i t ion on JuIy 9,  2OO7 as'per the af f idavi t  of  service of

*t

Martin Li-chtio annexed hereto as Exhibit \rB" 
-

5.  Pursuant to the not ice of  pet i t ioq,  the hear ing at  which

respondent was required. to appear and at which t ime respondent

was required to f i le and serve her answer herein was set for July

16 ,  2001 at  9 :  30 a.m.

6.  At the cal- l_ of  the court /s cal-ender on that date and

t j -me, respondent did appear;  however,  respondent did not f i le or

serve her answer or otherwise move with respect to the pet i t j -on

as required



7. Instead, respondent reguested an extension of  Lrer t ime

do so.

- -8= --Re sp o nd ent- -h a d -h a nd ed-up -to- -t he Co u.nt, - -du ri n gr- -t-he

proceedingS, a documents whj-ch she asserted was her response to

the petj-t ion- She represented that she requj-red t ime to make

minor edj- ts and addi t ions to the papers.

9- After some d.iscussion on the matter, the Court ruled

that respondent was to respond to the petit ion by service upon

counsel for petitJ-oner of h'er papers so that counsel would

receive them on or before July 29, 2007 so that counsel could

study them before he set off for a vacation out of the country

that evening.

10. The Court  a lso directed that respondent pay to

petit ioner use and occupancy for the months of June and Ju1y,

2007.and that petit ioner could accept said palnnent without

,  . . . ,preJuor-ce.

11 . Your aff irmant had advised that .Court that respondent

had tendered, to petit ioner checks for those months but that the



tender of  those checks had been rejected by pet i t ioner and

prompt ly returned to respondent,  upon your af f i rmant/s

di-rect i -on -

12- Your af f i rmant has personal-  knowledge that the checks

- l *  €^^. l -  *^+.-*-^r  ! -wsrEr arr  !d-uL, returned to respondent because, in accordance with

my instruct ions to pet i t ioner,  pet i t ioner,  of l  receipt  of  the

checks, del i -vered them to me and r ,  in turn,  forwarded. them to

respondent under .o-r"r  of  my correspondence.

1 3 - Annexed hereto as Exhi-bit \rC', are mv letters to

respondent under cover of  which respondent/s checks for use and

occupancy for the months of  June and July,  2007, were rejected by

net i t ' ioner and returned to rcqnnndonf.F.-  -_ 
LV I  E-I /VI IUEII  L .

14- Notwithstanding the court 's  ru l ing,  respondent dj-d not

pay the said use and occupancy. rnstead, by let ter  dated Jul-y

20, 2007 (a copy of  which is annexed as Exhibi t ' .G-3" of

respondent 's answer),  f i r red wi th v i t r io l ,  ' revis ionist  h istory

and personal  at tacks,  accusat ions and innuendo against  your

aff  i  rmant.  resnondent at tomntcd tn ro- ' l ' i  t ' i  oate the Ccrrrr t  /  q rrr ' l  i  nnueusrr lyLsu Lv !E 4JL!9qLg LI IE UL/q!  L o r  u lJr fg

and requested permission to deduct $60 -  00 f rom the amount of  use



occupancy that she was requir_erl 19 paJ_ as recourse for what skre

claimed was the cost of placi_ngr .\stop payments, '  on her two

ear l - ier  re jected and returned checks.

15- To your af f i rmant/s knowled.ge, the Court  has not sranted

respondent/s request or amend.ed. i ts prior rul ino-

16. As of  the date hereof,  respondent has fai led to tender

use and occupancy for the months of June and Jury, 2oo7 as the

court had ordered with or wi-thout the deduction that she

requested the Court to apprbve.

17 -  As a resul t ,  respondent is in v i -ofat ion of  the Court /s

order of  July 16, 2007-

18- on the basis of  the foregoing, pet i - t ioner submits,

respondent 's answer,  belatedly served as hereinafter set  for th,

must ..be str icken and a defauLt judgrment or such other rel ief as

the court deems appropriate, granted to pefit ioner

19 . Not only di-d respondent fai l  to pay use and occupancy as

per the court 's  ru l ing,  but she also fa i led to serve or f i re any



response to the petit ion so that counsel for petit ioner woul-d

receive i t  on or before JuIy 29, 2OO7 as the Court  had directed.

'--'20 
--I-nst-ead,-onee-aqa-i-n,--responrlcn-t-cho.se-,---i*nap"p_rap_qlq_t-qf;l,_

by a let ter  to the Court  dated JuLy 26, 2007, agrain f i l led wi th

vitr iol- and personal attacks and accusations against your

aff irmant, to request a further extension of her t ime to respond

tn fho nof i f ion unt i l  Augn:st  20,  2007. (Exhibi t  "G-14" of

respondent 's 
".r=t"t 

)

21 -  Forced to respond 
' to 

respondent 's inappropr iate

correspondence in ord.er to prevent any impression that the Court

mirrht  harzc drawn that pet i t ioner/s fa i lure ' to respond. was the

product of  h is lack of  oppqsi t ion to respondent/s requests or

.  admission of  the t ruth of  the contents of  respondent 's let ters,

your aff irmant responded by l-etter to the Court dated July 26,

2OA7 (Exhibi t  "D")  set t ing for th pet i t ioner/s objectJ-ons to

respcndent/s request

22- As of  today's d.ate,  to your af f i rmant 's knowledge, the

. Court has not granted respondent/s request.

6



23. Accordinqly, respondent was requj-red to respond to the

petit ion herein so that counsel woul-d receive her response on or

before Jury 29,2007 as per the court 's  July 16, zooT order.

24. Respondent fa i led to do so-

25. Instead, i t  was not unt i l  August 21, 2007 that

respondent 
".rrr.a, 

by mail,  her answer to the peti-t ion. The

Answer was not aciually delivered to your aff irmant,s off ice

unt i l  late af ternoon on August 22, 2OOj.

"a

26- As a resul t ,  Respondent 's servi-ce of  her answer was

untimely

. 27 - f  t  is respectful ly submitted that respond.ent, s f.ai l-ure

to serve her answer or otherwise move with respect to the

petit ion within the t ime set by the Court was wil l ful_,

intentional, contumacious and intended to starl-,  delay and

frustrate the order ly ad.ministrat ion of  the'proceedings herein.

28. Respondent was provi-ded more than ample t j-me to have

t imely responded to the pet i t ion herein



29. This is part icular ly so when i t  is  considered that,  ds

of July 16, 2007 / respondent had already prepared a legnthy

response to the petit ion and had advised the Court that the

-dosr-rme::trecruired-rcnlw--mi-nor--edi-t-s.

30. Respondent 's let ter  provided no legi t imate basis for  the

extension that she sought, nor can respondent provide such a

basis now.

31. Even had the Court  granted pet i t ioner/s request for

addit ional t ime unti l-  August 20, 2007 to serve her response to

the petit ion, she, nevertheless, would have been in defau]-t

because her answer was not giiven out for servj-ce until Augrust 21 ,

2007 and was not delivered untj- l  August 22,. 2007 -

32. As a resul t  of  the foregroing, respondent 's answer must

be str j-cken and a default judgrment for the rel- ief reguested in

the petit ion must be gran

Respondent's First Aff irmative Defense Must Be Stricken

33. Respondent asserts that  the pet i t ion must be dismissed



t reeatrse of  t tnr ior  evict ion nrnr-cedinr-rs arrainst  rcsnondert t  in
t / lv99vg+!r : ,9

White Plaj-ns Ci ty Court  under Index #504/88 and #651 /89, the

l-at ter  of  which I respondent 's c]-aimsl  remains open."

34. Assuming arguendo that such were true, such would

provide no basis for  d j -smissal  of  the pet i t ion.

j  5 -  The or ior  evict ion nrncpedi  nrr  f  hat  rcsnondenl  c l -a i rns i -s!  vsI /vfrserr

"open" sought evict ion of  respondent as a holdover under a

wri t ten occupancy agreement contaj .ned in a contract  of  sale for

the subject  premises, a coop apartment,  the term of which had

expired by i ts terms in 1987 when the coop board refused to

consent to the sale of  the apartment to pet i - t ioner and her

mother

36. As the pet i t ion herein plainly sets for th,  the i -nstant

proceeding seeks evict ion of  respond.ent as a hol-dover upon the

terminat ion of  the term of a month to month agreement between

pet i t ioner and respondent made subsequent Lo the end of  the term

of the wr i t ten occupancy agreement.  Here,  pet i t ioner asserts,

and respondent has admit ted,  in open Court  and j -n her

correspondence annexed to her answer,  that ,  in Apr i l ,  200J ,  she



was served with a written notice statino that petit ioner had

elected to terminate respondent 's tenancy as of  May 31, 2OO7 -

See, for  example,  paragrraph \r37rr  of  respondent 's answer and

as Exhibl t  "G-9" thereto.

37. Because the claims i-n the instant proceeding are

di f ferent than those in the pr ior  proceeding ci ted by respondent,

even were it  the J"=" that the pri-or proceed.ing remained open,

such would not bar the instant proceedings.

38. Accordingl-y,  respondent 's I 'F i rst  Af f i r rnat ive Defense"

must be str i -cken.

'  Resoondentts Seeond Aff i rmative Defense Must Be Str icken

-39. Respondent asserts that  the pet i t ion herein must be

.a '

dismi-ssed because pet i t ioner did not al lege in the pet i t ion that

hehad'returned' thechecksthatrespond'enthastenderedforthe

months of June and. July, 2001 as above de'scribed.

IU



40. I t  is  respectful ly submit ted that no such al legat ions

are required to sustai-n a holdover petit ion-

41 -  Pet i t ioner did,  however,  expressly al lege that he had

not received payment for the June and July rents- This was so

because petS-t ioner refused to cash the checks that respondent had

sent to him and, therefore, had never received palnnent of them-

42. Moreover, as is set forth and. demonstrated abowe,

petS-tioner did not accept any payments from respondent after the

d,ate on which respondent's tenancy terminated. and,/or before the

instant proceedings were commenced.

43. Respondent has not al leged, and can not demonstrate,

that ,ej-ther of her two checks was accepted or negiotiated by

pet i t ioner,  because they were not.

.44.  As Exhibi t  t rC" annexed hereto demonstrates,  the pet i t ion

herej.n was f i l-ed on July 2, 2007 - Rgspondent check f or July is

d.ated June 30, 2OO7 and was sent to pet i t ioner by regular mai l .

45- It  was not received unti l  after the date that the

44
t.  I



nrna'AAj ina horo. in r , r :c anmmannoA anr l  i+ r . "=r ra{-rrrnaA nramn{_Irr  fn
ul  veeEsJrrv I ls !  vrrr  vv uJ uur lurrurrvue r  WOD !  E L U! rrEu }Jr  UIr tP LJJ UU

racnnnnont 
^n 

t ] l  t \ r  I  / t t t )  |vrr  es+_t r  r

46- Respondent/s check for June dated May 31, 20O-l  was

received by pet i t j -oner througth the mai ls in ear ly June and was

returned to respondent on June 7 ,  2OO7 -

47. To the extent there exists a body of  l -aw which provides

that the acceptanJe of  "rent"  af ter  the expirat ion of  the term of

-  1  ̂ -  ^^ r^. .+ L,r fore .qt tmmarv hn' l  dnrror nrnceedi  ncrs are conmencedd fgoDe ULIL ! t , !vre rur lu l lurJ I IUJUUVg! P!vuEsqJrruJ 
q!9 v '

requires d. ismissal  of  a hol-dover pet i t ion (see, for  example,

:
Connect icut  Investors Corp- v.  Strasser. ,  14 Misc-2d 1061, 180

NYS-2d 180 (1958),  in the case at  bar,  pet i t ioner did nor accepE

the tender of  respondent 's .ehecks but,  prompt ly returned them to

her.

4R Sirrni f i r :ant lw- rcsnnndonf herscl f  .  idcnf i f ies herr4evlJvrr+svaf

tender of the two checks in question as payment for "use and

occupancy" and not for  rent.  Accordingly even had pet i t ioner

accepted and cashed respondent/s checks and, therefore,

"received" the payment for  which they were intended, such would

not have created a new month to month tenancy or served as a

12



basis for  d ismissal  of  the pet i t ion herein.

49 - Since, what respondent tendered, by her own admission,

was not "rent" but rruse and. occupancy", respondent cannot be

heard to arque that she had any doubt as to whether petit j-oner

had determined to permit her to remain in possession of the

subject  premises despi te servj-ce of  h is Not ice to Quit .

50.  accord. inf ly,  respondent/s ' rSecond Aff i rmat ive Defense"

must be str icken.

:

Respondent 's Third Aff i rmative Defense Musf Be Str icken

.51 . Respondent claims, by her ' iThird Aff irmative Defense",

that the Court lacks subject matter jurisdict ion over the

proceedi*g,  because the October 30, 1987 " temporary occupancy

:rvroamanf ,r i- to which respondent had entered wj_th petit ioner

provides that " j-n no way do the part ies infend to establish a

landlord-tenant relationship" .

52.  Pet i t ioner/s c la im is unavai l ing as a matter of

t<



undisputed fact  and as a matter of  faw.

53. In the f i rst  instance, as pet i t ioner af f i rmat ively sets

forth in his pet i t ion,  and as is al-so above discussed, pet i t ioner

hereln seeks evict ion of  respondent as a month to month tenant

under an agreement made between pet i t ioner and respondent

subsequent to the expi-rat ion of  the term of the October 30, 1987

occupancy agireement,  and not under that  October 30, agreement.

54. Notably,  the monthly amounts that  respondent admi-ts that

she had been paying as of the cof i rmencement of these proceed. ingrs

:
were $1 ,660.00 per month whi le the " temporary occupancy

: r r roomanfr t  . in rrrroq1- inn.-F' l ' l^A €^- ^=- ' -anf  of  6n' l rz *1 nnn nn ?1arq9!uur l lurrL rrr  L{ug>LIUlf  L ic- f leu !UI lJeJl t rEfrL u!  urrrJ \P |  ,  vuv 
-  

vv lJsr

month. Respondent concedes. that  the increase was as a resul t  of

agireements between the part ies made long af ter  the respondent 's

r ight  to remain in occupancy of  the premises under the occupancy

^_^^r L^r ^__*.r  -^r  ^-r  I  ono af ter  the COntfaCt COnf ai  n i  ncr thacrgI  Eert tgLJ,  L I IdLr ei ,P-L!  €L,t  o. t fL l  +vrry q!  uEr urrE 9v!r  L!  qu L uvrr  Lq+rrrrrv Lrrs

^- jJ 
. r -  , . . -  

^^] ' l^ADO-.Ll l  .q.UI EElLtgI lL WCrJ \-c. I IUETIEU.

55. As

. t r - .1 1, , -^
IAI IUIE

]^  ̂ *^;  -l f  E!  gJlr  
t

rn

rh

is  evident f rom respondent 's answer and

^^n-r  
+h^ =' l  1^^-+;  ^--  ^€ ^=-:arenh 

r \ t i r r  nfLlc l . I l /  L l rc c1-L-LE9Ct L-!(J.r . r -  LrJ-  yAr q9! qPrr u u!

e f  emnorarw oalr t r r l r :n.- \ /  ar-rroqpgnl  fefef fed
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respondent i -n her "Third Aff i rmat iwe Defense" was part  of  a

wri t ten contract  of  sal-e entered rnto by pet i t ioner as sel l -er  and

respondent and her mother,  Dor i -s Sassower,  ds purchasers.  The

r :nnf  rar : f  _ at  narao-anh . t17rt  nrnrzi  dpq -  Fxr-^^^ ' r  * .  f  1^^f  theuul lu!quu, oL }Jq!qy-q}Jl I  I  t  Prvv+qE-t  s^P!gJDaJ, LI IqL

agireement "can not be changed, dischargied or termj-nated oral ly-

56.

annrnrze I*-v-v-

I t

of

r^7=q al  cn ovy.1rt \F- ' l - r  
-=. ln 

a.r \166.f  tn tho 1."1. .1a\y- .1 t r r - rard/qwqD qlou s^prg>DJy r t taL-rg )uuJ=9L Lv Lr lE uuup uuqrq D

| l^^ ^-1^

57 -  Assuming argiuendo that pet i t ioner was proceeding on the

basis of  a c la im that respohdent was a hol-dover under the wr i t ten
' ' ,

famnnr:r \ r  
^d- l- - - rpancy agireement contained in the October 30, 1987

contract  annexed to respondent/s answer as pet i t ioner al leges,

and not under the part ies '  .subsequent ag'reement,  as the

net i  t i  oner al  r  ^-^^ +L^* -rven i f  no " f  andl-ord-tenantpe Lr sr !E! lE) I  LI ICII  7 E

re lat ionship" exj-sted between the part ies by v i r tue of  the

provis ion in the contract  to the ef fect ,  such would not bar the

. . i  nqf  enf  r r rnr.oor i innrq 71r ronder f  hOm rrrr i  qAi  nf  i  nn=' l ' l * '  Aa€anf i r rar l rDLGrrL }Jrvvs9u!rr \ lJ  v!  !e l rus!  Lf fErLL fqr+pLtJ-L.LIL/ l rCLJ-IJ Ll .gJ-CULJ-VC-

58. RPAPL 5713 speci f ical ly provides that a special-

proceedinqs may be maintained by the a vendor against  a vendee

under as contract  of  sal-e,  the performance of  which j -s to be

15



completed wlthin ninety days after i ts execution, where the

vend.ee j-s ' in possession of alf or part of the premj-ses and has

defaulted in the performance i-n the terms of the contract of sale

-and remains in possession without permission of  the vend.or.

59. In the instant matter,  the contract  of  sale set  a

closing date of  s ixty days from the date of  the contract /s

execution. n"=porra"rrt remained., and remains, in possession of

the premises that-were to have been sold under the contract

despite that the contract was condit ioned. on the approval of 1 6

Lake Street Owners, Inc., the coop corporati-on, which approwal

was denied.

60- Under the occupaneJ agreement, resporfd.ent was to have

vacated the premises in such event, but she fai led and refused. to

do so.

.61. Respondent now is in possession of  the prernises wi thout

the permission of petit j-oner; petit ioner having demanded that

respondent vacate the premises on or before May 31, 2OO7 -

62- Thus, whether or not the instant proceedings are

to



pursuant to cl-ai-ms under the written occupancy agireement as

nal-  i f  innar 
^ ' l  a im.q nr ror:rer1311l  tO thOSe that reSpOndent argr 'esysr€L

they are;  - to wi t ,  as a resul t  of  pet i t ioner 's terminat j -on of  a

subsequent ag'reement under which petit ioner and respondent had a

"landl-ord-tenant" relationship, petit ioner has the right to

maintain these proceed.ings and the Court has subject jurisd.ict ion

over them.

53. As 
"  

r . " , r I t ,  respondent,s . 'Third.  Af f i rmat ive Defense,,

must be dismissed.

Respondent's Fourth Aff irmative Defense Mus't Be Strieken

- 64. Respondent cl-aims that the petit ion must be d.ismissed

because respondent 's mother,  Dor is Sassower,  who was a party to,

and signatory,  of  the October 30, 1987 contract  of  sale,  is  a

nece-ssary party to the proceeding.

65. There is no meri- t  to th is content ion.

66. There is no quest i -on that Dor is Sassower was never an

17



occupant,  or  in possession, of  the subject  premises; nor does

rocnnnr ianf a '1 - l  o^o {-  l . r=f  n l . 'n*-_Leqe tnat sne l -s now, or ever was -

67 -  Al though she was a s ignatory to the or j -q inal  contract  of

qa I  o anr l  1-1rrai t t r rAnn\r  Af f raomon# al-ra r l i  A 
-^f  

F qqttme atr ' - . t tnanar\Z nf  l_ ho
- - -*pancy agfreemenL, sr le Q-Lcr r lo

nrom' i  qo< hrr1- :J-  a I  I  t  i  mac 
' l  i  

- 'nr l  
a ' l  on' . r l ' ra-^u!  sr ! ! f  Js- pvw I  t  LL Vtr iLI  t r :J>EWIICI e.

68. As above set for th,  pet i t ioner/s c l -a im herein seeks

removal-  of  respondent as the onl-y person in possession of  the

srrhier: f  nrcmises es a rcsrr ' l  f  nf  the o;rnirat ion of  the term of

roqTrerrrdon]-  /  c J-  on:nnrr  r rn|ar 'an :dro6m6n{.  F^a^]-^A L.^tr , rn^-r  sDpvrrusrru p ugrrqrru y uf tgg!  qrr  qu!  Esrr lErrL !  gaurrEu !g LWEETI

pet i t ioner and respondent only af ter  the term of the wr i t ten

temporary occupancy agreement expired

69 -  The correspondence and conrmunicat ions between the

nart ies ' i  nelr :d^^ in raennnr lgnt/S OWn ans1n7ep herein make i t  C}eaf

+h-f  +] .^ 
^- ' l * r  n:r{- iac 1-n J- l ro rr=r inrrq anr^^m^hfr  

-^ ' l  
={- inn fnLIIO-L LJ.J.g UIr Iy pa! LrgD Lv ur lE v q!  Jvup qur CCILTEIILD I  EIA L+rrg LU

roqnnnr ioni  /  q iomnerrar\7 n.)qqoqqi  . ]n and a\a-a|rrrAnar\z nf  rho qrrhior- i:emporary possession and occupancy of  th-

premises as of  that  t ime and for at  l -east  the last  twelve years

were pet i t j -oner and respondent.

7 O Accnrr l i  nrr l  r r  -  rpqnr-rndcnt-  /  S "Fourth Af f  i rmat ive Defense' ,t  4 vr l ,vr

to



must be dismissed.

Respondent's Fifth Aff irmative Defense Must Be Stricken

71 .  Respondent 's 'Fi f th Aff i rmat ive Defense" purportedly

sounding in "equitable estoppel" and "unjust enrichment" must be

disrnissed -

72. The al legat ions set for th 5-n respondent 's answer in

support of these purported defenses make clear that respondent/s

al legrations do not satisfy the elements of such claims or

defenses

.73. The essent ia l  e lements of  equi table estoppel  are:  1)  an

act by the party charged constitut ing conceal-ment of facts or

false misrepresentat ion;  2)  the intent j -on or expectat j -on by the

part l i :  charged that such wil l  rel ied upon by the other party; 3)

an actual or constructive knowJ-edge of the ' true facts by the

wrongdoer;  and 4) reLiance by the innocent party causing'him to

change his/her posit ion to his/her substantial- detr j-ment -

Gratton v- Divo Rea-7.ty Co.,  89 Misc.2d 401 ,  391 NyS.2d, g54. af f  ,d

t>



63 AD.2d 959, 405 NyS.2d 10001 (2"d Dept ,  19'77) .

74.  Respondent/s al legat j -ons in support  of  her defense of

equi table estoppel  fa i l  to sat isfy any of  those elements.

75- Tt  is  apparent ly respondent 's c la im that pet i t j .oner

should have been required to complete the sale of his coop

apartment to her a"=pit" the coop board's refusal of approval of

+L^ ^^r ^ ^-r  ,^^* i*^ +L^J-Lrre sdre anq. despr-te that she was unsuccessful in her l j- t ioation

against the Board and others seeking rel ief from that refusal-

!

76. Respondent claims that petitJ-oner should be equitably

estopped from brj-nging these proceedings on the basis of hj-s

fai lure to completer the sa.le

77. However, estoppel may not be invoked to compel

performance of an act which is beyond the power of the other

part1.  to perform. ossining v.  Larkin,  5 Mic.2d 1024, 160 NYS.2d
:.

1012-

78- Moreover, where a contract governing the respective

obl iqat ions of  the part ies is made, Do claim can be brought

4U



seeking enforcement of r ights other than those set forth j-n the

contract  under a theory of  an " impl ied contract" .

79- Here,  pet i t ioner was unable to complete the sale of  h is

apartment to respondent because 16 Lake Street Owners Inc-,  the

coop corporat ion,  refused to approve respondent 's purchase and

the contract  of  sal-e provided that i t ,  and pet i t ioner 's

obl igat ion to 
"" f f  

the premises to respondent,  were expressly

condit j-oned on thJ coop board's approval of the sale.

80. Respondent al ludes to her f ive years of  l i t igat ion over

the matter i-n her "aff irmati-ve defense" and elsewhere in her

answer;  however,  she fai ls to concede that 'not  only were she and

her mother unsuccessful  in. the l i t igat ion but respondent avoided

payl-ng over ni-nety thousand dol- lars in monetary sanctions that

were assessed agalnst her mother only because the Court

recogrnj-zed that she was, dt  the t ime, dest i - tute.  (See Exhibi t

t r1a r ,  \  -ut ;

i
:

81.Respondent,sdefenseof ' .unjustenr ichment, ,a1somust

f=i ' l  in fhnf  in the f i rst  instance, respondent 's al legat ionsI  +Lr

make clear that petit i-oner was never unjustly enriched. The only

zl



monies that he received were those that respondent agrreed by her

acts and words were fai r  and reasonabfe for  her month to month

use, enjoyment,  occupancy and possession of  the subject  premises.

82. The essent j -a l  inquiry in determining the meri ts of  any

claim for unjust  enr ichment is whether i t  is  against  equi ty and

good conscience to permit  one to obtain what is sought to be

recovered. Paramount FiLm Distr ibut ing Corp. v.  State,  30 NY-2d

415,334 NYS.2d 3BB, remlt t i ture amd 31 NY.2d 678 336 NYS-2d 911

(1e12) -

83. In the case here,  df ly such inquiry must be deci-ded i_n

€---^-  ^€ *^L. : ! ioner RF.qna\Fzl^-+ ^h+^F^ul  inJ-o 1-. ,a--1. ty" len. . r r  nf  l - l - ro!ovur ur pt jL-LL*-^^-- .  * . - -TJI ILIeI IL el lLe!eLL l r rLv veuulJqrruj  
- -

subject premises under a "t.emporary occuparrcy agrreement,, that was

a part  of  a contract  of  sale of  the premises subject  to the

approval  of  the sale by the coop corporat ion that owned the

bui ld ino in whi  eh the .srrh-rer- l -  nromi qoq :re s i tuated.

84. When the coop corporat i -on refused ' to grant i ts approval

Of fhe .qalO_ rFqnnndpnf Fna*-^^^ . i -  
-  

'1 ;+ir re l ' . inn ervainc. l -  f  ha 
-AAh

v! Lrre pqrs t  l  eJyvrruEtrL 9rr9aYELr f  1r  Cr I I  L! \ ,qL!vrr  qVqrrrD L Ll lE:  \ -L.JUF|

corporat ion in a manner,  and rais ing c l -a j -ms, that  the Uni ted.

States Distr ict  Court  for  the Southern Distr ict  of  New York found

22



were fr i-vo1ous enough to result in the imposit i-on of more thran

ninety thousand dol- lars in sanct ions.  (Exhibi t  "E')

85. Despi te the express terms of  the contract  and the

t,emporary occupancy agreement therein, respondent fai led and

refused to remove hersel f  f rom the subject  premises. Dur ing the

pendency of her l i t iqation, she paid use and occupancy in the

amount of  $1,OOO.OO Per month-

8G. At the concl-usion of  the l i t igrat ion,  she cont inued to

refuse to remove hersel f  f rbm the subject  premises.

87. Exhausted both mental ly and f inaniial ly from the

Iit igation, petit ioner too\ no action to re,nove respondent from

the premises at that t ime

88. Instead, as the pet i t ion herein sets for th,  the

petj-t ioner al l-owed respond"ent to remain in possessj-on of the

.,premases on a month to month basis !n exchange for the pa}ment of '

varying amounts of rents dS, from time to t ime, the part ies '

agrreed.

23



89. Equi ty reguires c lean hands-

90. Pet i t ioner was not uniust ly enr iched.

91. Here/  respondent 's hands are anything but c lean.

92. Respondent 's defense is also barred. by CPLR S213 as set

forth hereinafter.

Respondent's Sixth Aff irmative Defense Must Be Stricken

93. Respondent attempts to plead a defense of "d.etr imental-

rel iance" l  however,  the factual  a l legat ions made by respondent in

support of her claimed defense fai l  to support her defense.

94- Moreover,  the acts and act ions ascr ibed to pet i t ioner by

respondent in support of her cl-aimed defense havingi occurred

almost twenty years d9o, pet i t ioner/s c la imed d.efense herein is

bamed by the appl icable statute of  l imi tat ions;  to wi t ,  CPLR

s21 3.

24



Respondent 's Seventh Aff i rmat ive Defense Must Be Str icken

95. For the same reasons that respondent 's *Fi f th" and

"Sixth" "Aff i rmat ive Defense" must be dismi-ssed, so to her

"seventh Aff i rmat ive Defense" purportedly sound. i -ng in " impl ied

contract" ,  "detr imental-  re l - i -ance" and " f raud" are meri t less and

are barred by the statute of  l - imi tat ions and must be dismissed.

96 -  None of  t i re rambl ing al legrat ions plead by respondent in

support  of  her "seventh Aff i rmat ive Defense" bears any

rc ' l  af  i  nnshi  n t^ ^* ^*^- . . i  ' i^ '^  -*--  1^-  ̂ . i  ^  €nr .  anrr  nf  the defenses!srqLrurrDrrru u(Jl  (J!  pI  L iV-LL]e> d-I l r /  UaJf D IU! ,  qr f l r /  v!  Lfrr

' -
t -h:{-  q l ro nrrrnn-f  n #n n ' l  a=r lLrreL DrrE pu! PUI LD LU l -Jf  EAU -

97. As is,  apparent ly, .  respondents wont,  respondent s j -mply

fai ls to acknowledqe the object ive facts documented by Court

decisj-ons and the exhibj-ts annexed to her own answer surrounding

her current c i rcumstances. Instead, she at tempts to re- l j - t igate

maf f  prs al  readw dec' i  ded in f  he nr ior  I  i t inal- inns that she lost  tor l rs u L! , !  J sr !  vssJ suvJuuu

i

which she, hersel- f  a l - l -udes in her answer-

98. Respondent 's al legat ions are so far removed from any

cl-aim or defense soundinq in " impl ied contract" ,  "detr i -mental

25



re l iance" ar " f raud" that  any detai led analysis of  her

al legations in the context of such cJ.aj.ms or defenses is

impossible.

99 -  Respondent c i tes no specj- f ic  representat ions al1eged1y

made to her by petit ioner that she claj-ms were false or

misleading; nor does she cj- te any act  of  pet i t loner that  she

claims coul-d t"u."ot.b1y have i-mplj-ed. an agreement by petitioner

to do something o; to provide something to respondent that he did

not do or provide and on which respondent reasonably could have

rel i -ed in act inq to her detr iment.

:

100. Moreover,  respondent fa i ls  to provide any j -ndicat ion as

to how she acted to fr.r detr iment.

1 01 .  Rather,  she speci f ical ly al leges that she : :e l ied only

on."pet j - t j -oner 's grood fai th" when she aqreed to pay the rent

increases that pet i t ioner demanded from t ime to t ime for her use,

enjoyment,  possession and occupancy of  the premises.

102. She al-so al leges that af ter  she. l -ost  her federal

l i t igat ion agaS-nst the coop, pet i t ioner " fostered in respodnent

26



t f re bel ief  that  he was honor ing the terms of  the October 30, 1987

occupancy agreement" essent ia l ly  by fa i l ing,  then, to move to

evict  her and by col- l -ect inq monthly rent f rom her.

1 03. However,  the occupancy agreement did not provide for

respondent to remain in possession of  the premises indef in i te ly;

=nA i  
-  

=n\ t  
^ \ ranl-  

i  |  < f  orm ha| -1 nnrr  q i  nr .o a:zn- i  rod 
-)nata 

1- l ' ro 
^nnhcLIIL. t t  aI I  O.I IJ E! erJe, r rqu Jvrrg JrrrvE sAIJrr  sU urrus LI IE UUUIJ

board refused to approve respondent 's purchase and the closing on

the contract  of  sale d. i -d not occur.

104. Accordingfy,  resp'ondent coul-d not have reasonably

:
expected that pet i t ioner woul-d sel l -  her the premises even i f  i t

coul-d.  be found that the mere fai l -ure of  pet i - t ioner sooner to seek

to ewict  her af ter  sh.e l -ost  her l i t iqat ion .and to demand that she

pay leasonable amounts as longr as she cont inued to enjoy the

possession and occupancy of  pet i t ioner 's premises impl ied an

5^Fa^m^hf nn hi  c nar l -  f  n cal ' l  roqtrnndon]-  t l ra rrromi qoq
o.9I  EElI tCr l  L UII  l r rJ IJq!  L Lv DE!!  !  EJVVrrugrr  L LrrE p!  Err l rpED -

i  05.  Therefore,  respondent 's defenses'of  " impl ied contract"

"detr imental-  re l iance" and fraud cannot be sustained or as matter

of  law and must be dismissed.
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Respondent's Eiqhth Aff irmative Defense Must Be Stricken

106. Respondent "Eighth Aff i rmat ive Defense" is nothing

short  of  f r i -volous.

107 -  The al legat ions set for th by respondent in support  of

her c l -a imed defenses of  "extort ion" and "mal ice" const i tute

l i t t1e more than 
".r iderr"" 

of respondent's unreasonable pique that

petit i-oner d.id. not see f i t  ro answer guestions that respondent

unreasonably, at various t imes, posed to him, and to which he had

no duty to respond and/or r 'efused to accept various offers that
' ,

respondent had made to purchase the subject premises after i t  was

cfear that-  no such sale was possible,  none of  which he was

reguired to accept. Thj-s j-s part icularly s.o in l ight of the

hisfnrw nf  respondent,s deal ings in th is matter-J --

Respondent's Ni.nth Aff irmative Defense Must Be Stricken
!

108. Egual ly f r ivolous is respondent 's "Ninth Aff i rmat ive

Defense".

28



109. Respondent 's al legat ions j -n support  of  her defense of

"breach of covenant of grood faith and fair dealing" sbrow nothing

other than pet i t ioner 's just i f ied war iness in deal ing wi th

-respondent, who had engaged in f j-ve years of fr j-vol-ous l i t igation

and t led up petit ioner/s apartment and who had exhausted

petit ioner mentaIly, physi-calIy and f inancial ly in those

l i t igat ions,  but who st i l l -  remaj,ned i -n possession of  respondent/s

^* -  - t*^-  
+a1,et L*rsrrL even 

-f t" t  
sf te l -ost the l i t igat ion and was sanct ioned

for her fr ivolous conduct.

110. Respondent 's defense of  lack of  fa i r  deal ing is nothing

:
short  of  absurd.

Respondent's Tenth Aff irmative Defense Must Be Stricken

111. Respondent/s "Tenth Aff i rmat ive Defense" is no less

absurd than those that i t  precedes.

112- Respondent/s al legat ions in support  thereof,  even i f

t rue,  fa i l  to support  any of  respondents c la ims of  " f raud"

"retal iatory evict j -ont t  or  " intent ional  inf l ic t ion of  emot ional-

29
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1 13. Assumi-ng arquendo that al l  of the al legrations set forth

in respondent's pleadingrs were true, such would evidence only

that respondent was a diff icul-t tenant who fai led and refused to

act reasonably.

114. Once 
-n"rrr ,  

respondent/s al legat j -ons are so far removed

from any of the tib" that could support any of her claimed

defenses that analysj-s of her al leqations j-n the context of such

defenses is impossible.

.1 1 5 - Respondent's "Tenth Aff irmat j-ve Defense must be

dismissed as patently fr ivo.l-ous.

Respondent 's First  Counterclaim Must Be Dismissed

'115. Respondent 's "First  Countercfaim".  is  premised. on the

proposi t ion that pet i t ioner had "a merj- tor j -ous federal-  act ion

against the coop and other defendants" notwithstandingr the

determinat ion of  the Uni ted States Distr ict  Court  for  the

30



Southern Distr ict of New york that respond.ent/s claims was

frivolous and notwithstanding that that d.etermination was

aff j-rmed by the united states court of Appeals for the second

Cincui t .  (Exhibi t  , rE" )

117. Thus, respondent 's "First  countercfaim,,  is  baseress and

must be dismissed.

Respondent's Second Counterclaim Must Be Dismissed

118. Respondent/s "second Counterclaim" sound.ingr in ,\ fraudf'

is nothing more than a rehash of the same cJ-aims that respondent

asserts to support her various aff j-rmative .d.efenses of , . fraud.,, 
-

119. As above set for th,  those defenses are unavai l ing

because respondent 's factual  a l legat ions fa i l  to support  any of

the e]ements necessary for her to prevail  on any claim of fraud..
:

120. such being the case, respondent . .second countercl-aim,,

must be dismissed

5t



Respondent 's Third Counterclaim Must Be Disrnissed

121. The same is t rue wi th respect to respondent 's "Thj-rd

Countercfaim" -

122. Here/  respondent 's c la im appears to be that respondent

is gui l ty of  " f raud",  " int imidat ion" and "wrongi fu l  evict ion"

r^rhcn. harr in.r  a l  leoedlrz nrnmised to di_scuss the sale of  h is,LLgg!49YvgrJIJ!vI !

apartment to her in 2006 upon her agTreement to al l -ow the coop /  s

workers into the apartment to make needed" and necessary repairs

fn l ' l  nr^r inn a f ' lnnd ha rr ' l  l - im'=1-alrr  dof6p6j-ai  =€{-ar 
^ i

. . .*rreLr,  d-L Le! urSCl l ,SSl-OII

with respondent and her s ister that  he did not wish to sel- l -

raqrrnndon]-  tho :n:r fmoni

1?? Rcsoondent does not al l -eoe that pet i t ioner ar: t r re ' l  l r r

agreed to sei- l -  the apartment to her at  any t ime other than under

the 1987 contract ;  and in fact ,  such an aqreement woul-d have been

fut i le because the coop board,  whose approval  of  the safe was

required, had already refused i ts approval . '

124. Addi t ional ly,  such an argiument would be easi ly refuted,

by the correspondence between the part ies that  respondent
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i .ncJ.udes as Exhihi ts rrF' f  and ! \G/ '  to her angwer -

125- Likewise. the correspondence annexed to pet i t ioner 's

answer at Exhibits nF" and rrc" make clear that petit ioner

fulf i l led his alleged promise and committed no fraud against

respondent -

126- Moreover, respondent had a l-egral obl-igatj-orr to allow

the coop's workers to repair the damage to petit ioner,s apartment

without pet i t ioner 's a1l-egied promise-

121: The facts simply do not support any claim of fraud,

\ l int imidat j -on" or "retal iatory evict ion" .

1?8. Resporrdent 's t rThird Countercl_aim must,  therefore,  be

disrnissed.

R.esponden_tls E'ourth Counterclaim Must Be Di'smi.ssed

1?9. Ferhaps the rnost f r ivoloug of  a l l  of  resnondent 's

"Affj-rmative Defenses" and "counterclaims", is respondent/s

33
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"Fourth Countercl-aim" in which she seeks dismissal  of  the

pet i t ion and one mi l - l ion dol lars j -n compensatory and puni t ive

damaoe.s l rascd r lnon her c ' la im thal  the net i t i -on is based' .onLrru yu

fa l -s i f icat ion and omission of  mater ia l -  facts",  none which she

;  
^^-+-;  

€- i  ^^JUEIILI !  IgD .

130. Pet i t i -oner respectful ly submits that ,  to the extent

that any object ive facts can be gleaned from respondent 's

vi t r io l - ic  answer and the documents included therewith,  i t  is  that

each of  the al legat ions in the pet i t ion are t rue and that

net ' i t inner is ent i t led to the rel- ief  that  he seeks.

WHEREFORE, your aff irmant on behal-f of petit ioner

respectful ly requests that  , respondent 's answer be str icken and a

defaul t  judgrment be rendered agrainst  her or,  in the al ternat ive,

that  such other rel ief  be granted as a resul- t  of  respondent,s

fai lure and refusal- to pay Court ordered use and occupancy and

t inely to f i l -e her response to the pet i t ion herein.  To the

extent that the Court determines that such 
'rel- ief 

shou]d not be

afrentcd _ vr-) ] .1 ^€a.. i  .^-^-+ 1^^ '^- ' l  € ^€ .^^ l_ i  t i  nnar rocnanl-  f r r l  I  r ryr efrLsu/ J vu a!rrrr t lc l t lL,  \JIL JJeIIo._Lr L, , !  IJc L+ u!vrrE! ,  !  sJts/EU L! uf  lJ

requests that  each of  respondent/s "Aff i rmat ive Defenses" and

"counterclaj-ms" be dismissed on the qrounds that they lack meri t
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as a matter of law based upon the

documentary evidence surround.j.ng

be awarded such other and further

just ,  proper and equi tabl-e.

Dated: Augmst 23, 2007
New York, New york.

undisputed

this matter

-^] . . i  ^ f  J- t  ^rrEffE! LI IAL

facts and

and that pet i - t ioner

this Court  deems

J:


