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SUPR.EME COURT OF THE STATE OF NEW YORK

APPELLATE TERMS: SECOND & ELEVENTH AND
NINTH & TENTH JUDTCIA]- DISTRICTS

-X

JOHN MCFADDEN INdCX #SP_651,/89
Pet i t ioner #SP-2008-747 4

ASFIDAVIT IN
OPPOSITION TO

-against- APPEIJJAIII-RESPOIIDEMT
EI,TNA SASSOIVER' S IdOEION
FOR N\IACATIIR/DISI4I SSAI.

DORIS SASSOWER and
ELENA SASSOWER

Appel lant s -Respondent s .
-X

John McFadden, being f i rst  duly sworn, deposes and says:

1. I am the petit ioner-overlandlord in the underlying

hol-derover special proceeding and the respondent in the above

referenced appeal of Elena Sassower. As such, f am fu1ly

famil iar with the facts and circumstances surrounding this

matter and hereinafter set  for th.

2.  I  submit  th is af f idavi t  in opposi t ion to the mot ion of  Ms.

Sassower, one of two respondents in the underlying holdover

pr:oceecling and the only appellant hereinl, seeking: (a) vacatur

1 Whi l -e,  in the capt ion of  her mot- ion and Not ice of  Appeal ,  Ms Sassower has
ident i f ied both hersel f  and her mother,  Dor is Sassower,  as "Respondents-
Appel lants",  i t  is  only E1ena Sassower who has f i led a not ice of  appeal  f rom
the decis ion and judgrmenE of the White Plains Ci ty Court  appealed from and i t
is  only Elena Sassower who is the movant herein The t- ime of  Dor j -s Sassower

to appeal  the decis ion and order grant ing judgrment has expired.



of a decis ion and order of  the Ci ty Court  of  the Ci ty of  White

Plains,  entered on July 3,  2008 (hereinafter"  the July 3,  2008

decis ion and order")  whj-ch granted Mr.  McFadden's mot ion for

sunrmary judg-ment and which now underl- ies Ms. Sassower's appeal

herein, on grounds of " fraud, misrepresentat ion and other

miSCOndUCt Of r-  :drzarqo aar l : t r r t  : ' l  ' lanaA1 .r  pgfsgant tO CPLR

55015 (a) (3) and for al - leged "1ack of  jur isdict ion to render the

judgment or order"/  purportedly pursuant to CPLR 55015 (a) (4) ;  b)

dismissal  of  Mr.  McFadden's under ly ing pet i - t ion purportedly

pursuant to CPLR SS3211 (a) (1) & (2) and CPLR S3212 (b) ,  a l legedly

"based on documentary evidence and lack of subject matter

jurisdict ion"; c) referral- of Mr. McFadden and my counsel for

discipl inary and criminal investj-gation"; and referral- also of

White Pl-aj-ns City Court Judge Fri ia, who rendered the July 3,

2008 decision and order, for disciplJ-nary and crj-minal

i  nrrpst  i  cr : f  i  nn "COnsistent With th is COUrt '  s manclatorv

'Discipl inary Responsibi l i t ies '  under S100.3(d) of  Chief

Administrator 's Rules Governing Judic ia l  Conduct" , '  e)  the

imposit ion of monetary sanctions and costs upon your aff iant and

my counsel al leged1y for "I i t igation misconduct proscribed by 22

NYCRR 5130-1.1 et .  seq." ,  and f)  the assessment of  damages

against my counsel al legedly "for deceit and coll-usion
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proscribed under Judiciary Law 5487 (1) as a misderneanor and

ent i t l j -ng lMs. Sassowerl  to t rebl-e damages".

3. For the reasons hereinafter set forth, this Court must

refuse to grant any of  the rel ief  requested by Ms. Sassower.

4. The facts surrounding this matter would not be complex but

for the fr ivolous actlons, 1egal wranglings and maneuverings of

Ms. Sassower, her mother, Doris Sassower, and her father, George

Sassower, through which the Sassowers have succeeded in

hi jacking your aff iant 's coop apartment for Elena Sassower's use

for over twenty-one years, to your affj-ant's extreme detriment

and frustration.

5. The relevant facts are as fol lows:

6. On August 2, 1983, your aff iant purchased from the sponsor

of the then newly completed coop project at 16 Lake Street,

White Pl-ains, New York, the stock and proprietary lease

appurtenant to Apartment 2C in the building known by that

address (hereinafter the "Apartment") as and for my principal

residence and the principal residences of my wife and my f irst
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7. Pr ior  to that  date,  I  had been a tenant in the bui ld ing.

8. In !987, f iy second child was born and, my family having

outgrown the apartment, I purchased a home on Long Island and

put the Apartment up for sale.

9.  Thereafter,  by contract  dated October 29, 1987 (Exhibi t

"A"), your aff iant agreed to sel l  my interest in the Apartment

to appellant Elena Sassower and her mother, Doris Sassower (who

did not intend to, and never did, live j-n the apartment, but

who was funding the purchase for her daughter).

1-0. As is evident from a review of the contract of sale, the

sal-e was subject to the approval of the Coop Corporation. It

specifically provided that j-t would be cancelled and terminated

upon the failure or refusal of the Coop Corporation to consent

to the sal-e.

11. The contract a.l-so incl-uded an "Occupancy Agreernent" under

and pursuant to which the parties agreed that the Sassowers
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coul-d occupy the Apartment for a monthly

the sal-e contempl-ated bv the contract.

sum pending closing on

12. However,  the c losing did not ever occur as a resul- t  of

the fact  that  the Coop Corporat ion's Board of  Directors refused

to approve the sale.

13. As was proven j -n the legal  proceedings hereinafter

cursor i l -y descr ibed that fo l lowed the Coop Corporat ion's said

determinat ion,  the Corporat ion had refused i ts consent to the

sale for  a laundry l is t  of  legi t imate reasons including, but not

I imited to,  the wrongful  conduct of  Elena Sassower 's father,

George Sassower, who had moved j-nto the Apartment with Elena and

had set up shop as an at torney there (Mr.  Sassower was, and is,

a dj-sbarred at torney),  smoked in the bui ld ing's hal lways in

violat ion of  i ts  ru les,  was there arrested by the pol ice and

otherwise annoyed other resi-dents of the building, and El-ena

Sassower 's l -ack of  f inancial  means and credi t .

74.  Nevertheless,  upon the Coop Corporat j -on's refusal  of

consent for the sale, Elena and Doris Sassower commenced a civi l

r iqhts act ion in the Uni ted States Distr ict  Court  for  the
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Eastern Distr ict of New York in whj-ch they claimed, inter al ia,

that the Coop Corporation had discriminated agiainst them on the

grounds that they were Jewlsh, women and, in Elena's case,

unmamied.

15. In their  federal  act ion,  the Sassowers also named as

defendants, each of the indi-vidual members of the Board of

Directors of the Coop Corporation, i ts then managing agent, i ts

former managing agent, its attorney and the prior owner of the

bui ld ing.

16. As the contract of sale was contingent upon the consent

of the Coop Corporatlon, which consent had been denied, the

contract and the Occupancy Agreement under which El-ena Sassower

and her father had been occupying the Apartment terminated by

its terms.

f7.  Nevertheless,  Elena and her father remained in possession

of the Apartment and refused to vacate j-t. or return possessJ-on

of it to your affiant.

18. Init ial ly, your aff iant was wil l ing to al l-ow the
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Sassowers some leeway to attempt, either through negotiat ion or

through their l i t igation, to obtain the consent of the coop

Corporation for the sal-e of the Apartment to the Sassowers under

our contract, and did not immediately demand that the Sassowers

vacate : -L2; however,  as I  wi tnessed the egregj-ous manner in

which the Sassowers went about l i t igat ing their  c la ims and

attempt ing to obtain the Coop Corporat ion's consent,  and as i t

became increasingly clear that the Coop Corporation would not

give j - ts consent to the sal-e and that the Sassowers'  l i t igat ion

was fr ivolous, I demanded that they vacate the Apartment and

return possession of  j - t  to me.

1,9. Needl-ess to sdY, the Sassowers refused my demands.

The Prior Proceedings

20. Thereafter ensued the cofirmencement of several holdover

nrncoadinnq . i  n +l-ra rT i r - r r  r rnrrTf  nf  the Ci t .v Of White Plaj-nS al- I
P!\ . - rL.EEUrrrVO rr l  LI IE Ur UJ VVUI u v!  urru vr  uJ

aimed at evict ing the Sassowers from the Apartment. Two of

2 Indeed, in i t ia l ly ,  my at torneys author ized the Sassowers to name your

af f iant  as a plaint i f f  in their  federal  act ion;  however,  wi th in the a short

per iod of  t ime, as I  observed that case progress and the manner in which the

Sassowers were conduct ing i t ,  and I  understood more fu1ly the al legat ion that

they had made therein, I instructed ny attorneys to remove me as a party

therein and, in fact ,  I  was withdrawn as a party to the sui t '



these proceedings were commenced by 16 Lake Street Owners,  Inc. ,

the Coop Corporat i .on,  agalnst  your af f i -ant ,  Elena Sassower and

George Sassower under Index #'s 434/88 and 500/BB. One, of  thse

proceeding was commenced by your aff iant agai-nst Doris and El-ena

Sassower under Index #504/BB, and another was commenced by your

^€€.. :  -*+ ^^^.1 -^r  
-^^--^ 

o^ ^^ . -* l^-  T*-Ja!!rarru agarrr i t  George Sassower under Index #652/89".

2L. The theory against your aff iant in the proceedj-ngs

commenced by the Coop Corporation was that, bv fai l ing to remove

the Sassowers as occupants of the Apartment subsequent to their

refusal of consent for the sal-e of the Apartment to Doris and

Elena, I was in breach of the proprietary l-ease for the

Apartment result ing in i ts termi-nation.

22. The proceedings that I commenced agai-nst the Sassowers

sought thej-r evict ion as holdovers fol- l-owing the terminatj-on of

my contract of sale with them, the Occupancy Agreement that was

a part thereof and their continued occupancy of the Apartment

thereafter on a month to month basis.

23. Ul t imately,  the Sassowers were successful  in exploi t ing

'  George Sassower was
the Apartment and has

not served in these
since consistent ly

I

nranaadi  nac.

claimed that
he voluntar i ly  vacated

he does not reside



what the Court had found to be procedural deficiencies in each

of those proceedings render ing i t  impossible for  the cases to

proceed, '  however,  not  before the Court  re jected patent ly

fr ivolous mot ions of  the Sassowers to disqual i fy the Ci ty Court

of White Plains and each of Judge Reap, Judge Hallman, Judge

Friedman and Judge Hol-den (essential ly the entire bench of the

l ihite Plains City Court at that t j-me) based on unsupported

conclusory al legat ions of  f raud, bias and other al leged

mi-sconduct of  each of  the var ious judges who, at  any t ime, had

any contact  or  associat ion wi th any aspect of  the cases brought

against  the Sassowers,  and not before reject ing on the law the

same arguments and cl-aims that Elena Sassower subsequently

offered in the proceedings underlying her instant motion.

24 - Annexed hereto and made a part hereof as Exhibit \ \B\\ are

copJ-es of  several  decis ions and orders rendered by the City of

White Plains Citv Court in the above discussed matters

evidencing the foregoing.

25. Of no small signif icance to the proceedings herein are

the January 25, 1989 "Consof idated Decis j -ons" of  the Court  and

the Decision and Order embodied in a March 6, 1989 l-etter from

there.  The act ion against  h im under lqdex #652/89 was dismissed.
J



the court  to the at torney for the coop corporat ion,  L.J.  Gl lmn,

Eso.

26. Through i ts January 25, 1989 "consor idated Decj-s ions, ' ,

the court  considered, and rejected, on the meri ts,  most of  the

c]aims and arguments that  the sassowers subsequent ly raised in

the proceedj-ngs below.

21 - Although the sassowers appealed the "consolidated

Decisions" to the Appell-ate Term of the supreme court, they

fa i ler l  tn ncrfer: t  the' i  r  anneAl mak' j  no fhc ni1-rr  r 'anrrr l - /a rrr l innq!vvu LrrEr!  ayIJUq! rLLq^!rrV Lrrs U_LLy ULJ[. lT L b

f inal and binding as against them such that the doctrj_nes of

res judicata,  col lateral  estoppel  and issue preclusion barred

and precluded, and now bar and preclude, the sassowers from

raisi-ng the same arguments and cl-aims in the proceed.ings below

and before th is Court .

28- Through i ts March 6,1989 let ter  deci-s ion,  the c i ty of

white Plains city court, in addit ion to outl inins the varj_ous

procedural problems wit.h the three cases above discussed and

thej-r then current status aceorrJincr to fhe Court, deni_ed the

coop corporation's application to schedule tr ial_ dates in the
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three consol idated proceedi-ngs discussed therein unt j - l  three

events occurred,'  one of whj-ch was the issuance of a decision by

the Appel-lant Term on the Sassowers' purported appeal from the

City Court 's  "Consol i -dated Decis ions" dated January 25, 1-989,

which appeal the Sassowers ul-t imately fai led to perfect.

29.  The Court ,  through i ts January 25, 1989 "Consol- idated

h^^. :  ^ :  ^^^r,  L-r- le.-r->-' \rrr> , rrdd already granted to a l- imited extent a motion of

Elena Sassower for  a stay of  a l l -  proceedings pending the outcome

of her and her mother 's federa]  l i t iqat ion.

30. Ul t imately,  as hereinafter more fu11y discussed, the

three above described r:roceedinqs were dismissed.

31. Following a traverse hearing upon the motion of Doris

Sassower for  d ismissal  of  your af f iant 's sunmary proceeding

against  her under Index #504/89, the Ci ty Court  of  the Ci ty of

White Plains determined that i t  lacked personal  jur isdict j -on

over Dor is Sassower.  f t  is  for  th is reason that,  in summariz ing

the status of my holdover proceeding under Index #5041/89, the

Ci lv Court ' in i ts Merr:h 6- 1989 let ter  decis ion stated that the

suj-t was viable only against Elana Sassower.

t_1



lhe Procee*ing'Below

32. I t  being clear f rom the March 6,  1989 let ter  decis ion of

the City Court above discussed that the City Court woul-d not

permit me to proceed with my sunmary holdover proceeding on the

theory set  for th in my pet i t ion absent jo inder of  Dor is Sassower

as a party respondent, on Apri l  4, 1989, I commenced a new

sunmary holdover proceedi-ng in the City Court of the City of

White Plains under Index #65t. /89 bv service of  a not ice of

pet i t ion and pet i t ion upon them. (Exhibi t  "B" to Ms. Sassower 's

papers )

33. f t  is  in th is proceeding that the Court  issued the July

3, 2008 decision and order and granted the judgrment and warrant

that is now the subiect  of  Elena Sassower 's instant mot ion.

34. On Apr i l  24,  1989, the Sassowers f i led a mot ion wi th the

City Court  for  d ismissal  of  the proceeding on var ious grounds

including; a c la im that the Court  lacked subject  matter

jurisdict ion over the proceedings under RPAPL 5713, a claim that

Lhe predicate notice of termination had not properly been served
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because it  was served upon respondents at the subject premises

and not at the address siven in the contract of sale between

your af f j -ant  and the Sassowers as the address for service of

not ices under the contract ,  and a c la im that your af f iant 's

acceptance of what the Sassowers identif ied as "rent" subsequent

to the commencement of the proceeding voided it .4

35. By their  mot ion,  the Sassowers also demanded that their

motion be referred to Judge Reap of the City Court of the City

of  White Pl-ains despi te their  pr ior  appl icat ion in the previous

cases f i led against  them for di-squal j - f icat ion of  Judge Reap on

the grounds, j-nter al j-a, of fraud and bias.

36. Last ly,  the Sassowers sought a stay of  the proceedings

pendj-ng the outcome of their federal lawsult above described.

37 . Annexed hereto and made a part hereof as Exhibi-t r\C\\ is

a copy of  the Sassowers'  not ice of  mot ion and mot ion.

a In i t ia l ly ,  the Sassowers had been paying $l- ,000.00 per month as
use and occupancy under the terms of the Occupancy Agreement. Subsequently,
in the context  of  appl icat ions made by the Sassowers for  stays of  proceedings,
they agreed to pay use and occupancy that pet i t ioner coul-d accept wi thout
prejudice.  The Court ,  in any case that the monies paid were accepted post
petit ion and therefore would not disturb the summary proceedinqs Over the
course of  the per iod s ince the the proceedings against  the Sassowers was
commenced, Elena Sassower agreed to increases in the monthly use and
occupancy. Al-though she has ceased to make the monthly payments, when l-ast
she paid,  the agreed amount was $11600.00 per month;  a sum wel l -  below the
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38. Your aff iant duly opposed the motion. A copy of my

opposit ion i-s annexed hereto as Exhibit "D".

39. I t  was not unt i l  September 18, l -989, that  the Ci ty Court

determined the Sassowers' motion.

40. By decision and Order dated and entered on that date

(Exhibit "E"), the Court granted that port ion of the Sassowers'

rnotion as sought referral of it to Judge Reap. It was he that

rendered the September 18, 1989 decis ion and order.

41-. By that same decision, the Court denied, both on

procedural grounds and on the merits, each of the Sassowers'

claims and arguments with respect to the Court 's lack of

jurisdict ion over the subject matter of the proceedj-ng and over

their  Dersons.

42. In this regard, the Court noted that the Sassowers had

made identj-cal arguments in the earl-j-er sunmary proceedings

above described, each of which the Court had denied by and

through its January 25, 1989 "Consofidated Decisions". As set

market rent for the Apartment.
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for th above, because the Sassowers f i led a not ice of  appeal-  of

the "Consol- idated Decis ions" in the pr ior  cases but fa i l -ed to

perfect  their  appeals,  the January 25, 1989 "Consol idated

Decis j -ons" became f inal  and El-ena Sassower was and is,  barred by

t .he doctr ines of  res judicata,  col lateral  estoppel  and issue

preclusion from raising the same arguments in the proceedings

below, on her appeal to this Court and on her instant motj-on.

43. The City Court  afso noted in the September 18, 1989

decis ion, that  RPAPL 5713 was not appl icable to the proceedings

inasmuch as they were holdover proceedings commenced by your

af f iant  pursuant to RPAPL 5711.

44. The Court also determined that service upon respondents

at the address of the premises that were the subject of the

proceedings and not at the address set forth in your aff iant 's

contract  of  sale wi th the Sassowers for  the giv ing of  not ices

thereunder was proper because the contact 's "not ice" provis ion

did not govern the service of a notice of termination and/or a

notice of petit ion and petit ion in the hol-dover proceedj-ngs that

your aff iant had commenced; service of these documents was

governed by RPAPL 5735 and the Sassowers did not deny that they
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were served in accordance with that Statute.

45. With respect to that port ion of the Sassowers' motion as

sought a stay of the proceedi-ngs pending the outcome of their

federal lawsuit, the Court granted the motion to a l imited

extent in an obvious attempt to fol low its rul ing in the January

25, 1989 "Consol- idated Decisj-ons" under the mistaken belief that

the Sassowers had perfected their appeal of the "Consolidated

Decisj-ons" and were await ing a decision of the Appellate Term

determining their appeal.

46. Because of the Court 's decisi-on, the case remained

dormant for well over a year, pending the outcomes of the

Sassoswers' non-existent appeal of the January 25, 1989

"ConsoLidated Decis ions" and their  federal  L i t iqat ion.

Ehe Federal LiJig3tion

47. By a decision and order dated September 5, 1990 (Exhibit

"F"), the U.S. the Distr ict Court granted a motion of defendant

llal-e Apartment Corp., the former owner of the building before it
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was converted by the Sponsor to coop ownership, for sunmary

j  udgment.

48. By the same decj-s j -on,  the Court  a lso granted mot ions for

summary judgrment in favor of the Coop Corporation's managi-ng

agent; however, i t  rel-uctantly denied the motion of the Coop

Corporation and its individual board members stating that

although the Sassowers had made al legations of fact suff icient

to defeat the motion, they "faced a formj-dable task in provJ-ng

their  c l -a im of  sex and/or rel i -q ious discr iminat ion".

49. A few months later, by decisj-on and order dated November

13, 1990 (Exhibi t  \ \G' l )  the U.S. Distr i -ct  Court  granted a mot ion

for sunmary judgment dismissing the Sassowers' claims against

defendant Roger Esposito, the Coop Corporation's attorney,

Secretary and Assistant Vice President,  f inding the Sassowers'

c l -a ims and arguments as against  Mr.  Esposi to to be "groundIess".

50. In i ts decis ion,  the Court  denied Mr.  Esposi to 's mot ion

to recover costs, disbursements and attorneys fees "without

prejudice to renewal at  the conclusion of  l thel  l i t igat ion-"

The Court also denied the Sassowers' " fr ivolous motion for Rul-e
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11 sanct ions" asainst  Mr.  Esposi to.

51. On March 4,  L99I,  the Sassowers'  cfaims against  the Coop

Corporation and its individual Board members was brought on for

t r ia l  before the Honorable Gerald L.  Goettel- ,  Uni ted States

Distr lct  Judge, wi th a jury.  At  the conclusion of  the t r la l ,

because the jury had answered unfavorably to the Sassowers each

of the questions set forth in a special verdict form provided

bv fhe Cotrr t  fnr  th: t  nrrrnase and had fetUfned a UnanimOUS

verdict in favor of the defendants, the Court, by judgment

dated March 20, 1991 and entered on March 22, t997, dJ-smissed

the Sassowers'  c l -a ims. (Exhibi t  \ \H")

52. As was, is,  and has been, their  pract ice in each and

every l i t igation in which they were involved and where decisions

were rendered against them, the Sassowers promptly moved for a

new tr ial and for recusal of Judqe Goettel from the matter or

reassignment of the action to another judge outside of the

Eastern Distr ict of New York on the grounds of misconduct, fraud

and bias.

53. In i ts decis ion and order dated May 16, 1997, the U.S.
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Distr ict Court, having found that the motion was "not made in

good fai th" and was, patent ly f r ivolous, denied each and every

aspect of  the Sassowers'  mot ion.

54. A copy of  the U.S. Distr ict  Court 's  May 16, 1991 decis ion

and order is annexed hereto as Exhibi t  " f " .

55.  Subsequent ly,  a l l  of  the defendants in the federal-  act ion

moved the Dlstr ict Court for attornevs fees and sanctions

pursuant to RuIe l -1 of  the Federal  Rules of  Civ i l  Procedure,  the

Federal  Fair  Housing Act,  42 USC 53614 (c) ,  28 USC 51927 and the

general powers of the court.

56.  On August 1-2,  1991- j -n a decis ion cast igat ing the

Sassowers for acting in bad faith, for acting vexatiously and

unreasonably in the manner in which they l i t igated their  c la ims,

for vexat iously mult ip ly ing proceedings, for  making several

unsupported bias and recusal motions, for continually making

personal  at tacks on opposlng part ies and counsel ,  for  rout inely

making baseless mot ions to reargue in each and every instance

where the Court 's  ru l ing were not sat isfactory to them, for

making a "mammouth motion for a new tr ial and sanctions against
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opposing counsel which sought to reargue virtual ly every aspect

of the l i t j -gation for the third t i-me,, and for commencincr and

maintaining their  f r ivol-ous act ion in the f i rst  instance, the

court  awarded sanct j -ons,  at torneys fees and costs as against  the

Sassowers in the total_ sum of $9'1 ,850.00.5

51- A copy of  the u.s.  Distr ict  court 's  August L2,1991

decis ion and order grant ing sanct j -ons is annexed hereto as

Exhibi t  "J" .

58. Nei ther of  the sassowers ever appealed the jury verdict

or the judgnnent rendered as a result thereof.

59. They did,  however,  f i le an appeal  wi th the uni ted states

Circuit Court for the Second Circuit from the deci-sions of the

Distr ict Court that denied thei-r recusal motion and motion for a

new tr ial- and that granted sanctions as against them.

60. By i ts August 13, 1992 decis ion (Exhibi t  "K") ,  the uni ted

states court of Appears aff irmed each and aIl  of the Distr ict

t  The Court  a lso awarded sanct ions jo int ly against  your af f iant  a l ld my counsel
in the sum of $6,000.00 because of  my in i t ia l  part ic ipat ion in the act ion as a
pJ-aint i f f -  Because I  had never author ized my at torney to inc]ude me as a
pJ-aint i f f ,  the sanct i -ons,  u l t imatery,  were paid ent i r - ly  by my, then,
counsel .
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Court 's decis ions and orders,  wi th the except ion that,  a l though

the Court  "concludeId]  that  lJudge Goettel- l  was ent i t -Led to f ind

both lElena and Dori-s Sassower]  l iabl-e for  sanct ions",  i t

vacated the j-mposit j-on of joint l iabi l i ty for the ful l  amount

upon Elena in the absence of evidence that she had the f inancj-al

resources to pay an award of that size and remanded the issue of

the sanct ions to be imposed against  El-ena to the U.S. Distr ict

Court  to assess against  Ms. Sassower "such port ion of  the award

as is appropr iate in l ight  of  her resourses/ ' .

61.  The Sassowers subsequent ly f i led a pet i t ion for

cert iorari with the United States Supreme Court; however, that

petJ-t j-on was denied.

62. Incredibly,  the Sassowers thereafter sought a rehear ing

of the Supreme Court 's  denial-  of  their  cert .  appl icat ion.

63. Copies of the decj-sions of the Supreme Court denying the

Sassowers'  pet i t ion for  cert iorar i  and for rehear ing on the

denial are annexed hereto as Exhi-bit "L".

64. Fol lowing these proceedings and consistent wi th therr
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fr ivol-ous practj-ce, the Sassowers f i l -ed a "formal complaint"

with the House ,Judj-ciarv Committee of the U - S. House of

Representat ives c la iming that U.S. Distr ict  Judge Goettel ,  each

of the Judges of the Second Circuit Court of Appeals and each of

the U.S. Supreme Court 's  Just ices was gui l ty of  "miscondl)ct" ,  "a

profound abuse of  judic ia l -  power for  retal iatory purposes' / ,  "a

pattern of  wi l - fu l  and del iberate perversion and disregard of

control l ing law" and other acts of wrongdoing. (See Bxhibit

r.Mr, 
) .

Petitioner' s Sumary Judgment Dlotions Be].ff

65.  Fol lowing the entry of  judgment against  the Sassowers in

the Federal- Court and each of the provisions l imit ing the

previously granted stay of proceedings having been satisf ied,

your affiant moved the City Court for summary judgrment by motion

made returnable before the Court  on December !1,  1991 in the

proceeding bel-ow. (Exhibit 'N")

66. By and through your af f iant 's said mot ion/  your af f iant

advlsed the Court  that  the.sassowers'  federal  d iscr iminat ion

action had been dismi-ssed and that the Sassowers had fai led to
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perfect  their  appeal  of  the Ci ty Court 's  January 25, 1989

"Consol- idated Decis ions".  Your af f iant  a l -so provided the Court

wi th A cnn\/  of  fhe - i  r r r rz rzerdict  form and - i r rc loment renclered*" .YJ

against  the Sassowers in thej-r  federal-  l i t igat ion and asked the

Court  to award a judgment of  possesslon in favor of  your

-  
f€ i  

- -+o!r to l rL.

61 .  The Sassowers opposed the mot ion (Exhibi t  \ rO") c la iming

that the mot ion was premature and violat ive of  a stay al legedly

granted by the Court and claiming that "the federal action is

far from concluded" because the Sassowers had perfected their

appeal  to the U.S. Court  of  Appeals of  the award of  sanct ions as

against them and of the denial- of their motion for a new tr ial-.

68.  As was their  pract ice,  the Sassowers'  opposi t ion was

replete wi th personal  at tacks against  your af f iant 's then

counsel and sought monetary sanctj-ons against your aff iant and

counsel for brinqinq what the Sassowers descri-bed as a

"fr ivolous, fa lse and patent ly decept ive mot ion".

69. The Court  rendered i ts decis ion on vour af f iant 's mot ion

on December L9, 1991. A copy of  the Court 's  said deci-s ion j -s
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annexed hereto as Exhibi t  "P".

70. By i ts decis ion,  the Court  determined to reserve decis j -on

on your aff iant 's sunmary judgrnent motion unti l-  the U.S. Court

of  Appeal-s made i ts decis ion on the Sassowers'  appeai  and the

City Court  was provided with a copy of  the appet late decis i -on.

1I-  In so rul ing,  the Court  noted that the only i -ssue

remaining in the case fol lowi-ng the Court 's  denial  of  the

Sassowers'  pr ior  mot ion for dismissal-  and other rel ief  was the

same issue presented by the Sassowers in thej-r federal-

l i t igation (that is; were the Sassowers the vi-ct j-ms of

discr i -minat ion) and that,  ds a resu1t,  i f  the Sassowers

prevai led on their  federal  l i t igat ion,  your af f iant 's suf fnary

proceedings would be dismj-ssed whj- l -e,  conversely,  i f  the

Sassowers fa i l -ed to prevai l  on their  federal  act ion,  surnmary

judgment in favor of your aff iant in my sunmary proceeding

would, and should, be granted.

12. Thus, the Court  ru led as fo l lows

In one sense (1) the appeals of  the jury verdict
and judgrment of the U.S. Distr ict Court Judge (Hon.
Geral-d L.  Goettel ,  U.S.D.J.)  entered thereon and
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dated March 20, 1991 and (2) the Judge's decj-s ion
dafod Marz 16- I99I  are not relevant because thereLvl

was never any stay of  the proceedings in the White
Plains City Court ordered in al- l  of the federal-
l i1.  ioaJ- ' jon See naraoranh I I I  C. of  our l_et ter
dated March 6,  1989 and sent to L.J.  G1ynn, Esq.,
with copies to petit j-oner and respondent herein.

In another sense the federal appeals are very
relevant because pet i t i -oners lost  in the Federal
Distr ict  Court  and i f  they also fose in the U.S.
Court of Appeals for the Second Circuit our case
woul-d be ef fect ively terminated. This fo l lows
because respondents' cl-aims in the federal action
were dismissed and it  is those exact claims that
form their defenses in City Court sunmary
proceedings. Axiomat ic pr inciples of  res judicata,
col lateral-  estoppel  and j -ssue preclusion would
appfy.  In that  s i tuat ion we woul-d grant the
instant moti-on for summary judgment forthwith.
( ionrzerse- l  r r -  i f  fhe rrrsnnndents nrerr : i l  in the

'  

LL

federal- appellate process, that would mean a denial-
of the instant motion and ul-t imately a dj-smj-ssal of
the underlyi-ng surunary proceeding because
respondents' defenses here would have been proven
valid and petit j-oner sj-milarly would be bound by
the three nr. i  r^ . :  * ' r  ^^ ^+^L^r aboveUIIE LI I I  EE U! TTI(JJ]JIED D L-d.  LELI

13. The Court ,  in the same decis ion,  denied the Sassowers'

f r ivol-ous request for  sanct ions and costs.

14. The Sassowers did not appeal  the Ci ty Court 's  December

L9, 199L decis ion and Order.o

6 f t  is  cr i t ical-  to note that  a l - l  of  the defenses that the sassower
had raised in their  answer wi th the except ion of  their  c la im of  d iscr iminat ion
had already been determined against  them in pr ior  proceeding as above set
forth.  The Sassowers were precluded from rel i t iqat inq the issues. The

25



15. As above set for th,  i t  was not unt i l  August L2, L992,

that the U.S. Court  of  Apceals for  the Second Circui t  rendered

i ts decis ion on the Sassowers'  appeal  of  the award of  sanct ions

against them and the denial of their application to the Distr ict

Court  for  a new tr ia l - .

16.  Prompt ly thereafter,  your af f iant ,  through my counsel ,

made and f i l-ed with the City Court a second motion for sunmary

judgment (Exhibi t  *Q") in which,  in accordance with the Ci ty

Court 's  December 79, 199L deci-s ion and order,  your af  f j -ant

advised the City Court  of  the U.S. Court  of  Appeals '  decis ion a

against the Sassowers and provided as an exhibit to my motion a

r : r - ln\ /  of  the said decis ion.""vJ

17. Copies of my prior motion for summary judgment and the

December J.9,  1991 deci-s ion and order were also included as

exhibits to mv motion.

78. Through my motion, your aff iant also reminded the Court

of the rul ing in i ts December 19, L997 order that sunmary

Sassowers fa i l -ed to of fer  any legj- t imate basj-s
your af f iant 's sunrmary judgment mot ion.  I t  is
Court  correct ly rufed that the only remaining

25
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issue in the case before i t  was



j udg-ment would be granted to your af f j-ant in the event that the

Sassowers were unsuccessful  in the appeal  that  they had f i led

with the United States Circui t  Court  of  Appeals.

79. As was thej-r  consistent pattern and pract ice of

f r i r rn l  orrs-  r rcxat ious and mult in l i r : - i  forrs I ' i+ ' :^^+' i^-  t r 'a
! ! Ivelvuol  vvAdL-L\JLID Ctt lLt  l t tLt !LIpMf LvuD r lLf \JaLfUlI t  LI IL

Sassowers responded to your af f iant 's mot ion by f i l ing

aff idavj-ts seeking what they described as an adjournment of your

aff iant 's motion for summary judg:ment but which was, in fact, a

request for  a fur ther stay of  proceedings pending an appl icat ion

that they intended to make to the United States Supreme Court

for cert j-orari and a request for sanctions as agaj-nst your

aff iant and my counsel- for refusing to agree to an adjournment

of  mv mot ion.

80. As was also their  pat tern and pract ice,  the Sassowers'

rnotion was ri fe with unwarranted and baseless personal attacks

and vitr i-ol level-ed against your af f iant and my then counsel-.

81.  A copy of  the Sassowers'  said af f idavi ts are annexed

hereto as Exhibi t  "R".

whether the Sassowers woul-d prevai l  oryfheir  Federal  c la ims.



82. Your aff iant opposed the Sassowers' improperly made

appl icat ions (Exhibi t  "S")

83. By decision and order dated and entered on December 29,

L992, the City Court denied the Sassowers' reguest for a stay

and for sanctions and directed that they f i le any opposit ion to

your aff iant 's sunrmary judgment motion by January 18, 1993.

(Exhibit \ \T' l)

84.  The Sassowers f i ]ed no opposi t ion to the mot ion.

Instead, they submitted the affidavit of Doris Sassower in whj-ch

she purported to seek reargument and renewal of the denial of

the Sassowers' application for sanctlons against your aff iant

and my attorney and, as we11, reargument and renewal of their

application for a stay sine die of petit ioner's motion for

sunmary judgrnent. (Exhibit \\U")

85. The Sassowers' presented no factual basis, evidence or

cj-tat ion of authority opposing the merits of your aff iant 's

sunmary judgment motion or supporti-ng any defense that they may

have had to i t .
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86. They did not " lay bare" any "proof"  i -n defense of  your

aff iant 's motion as CPLR 53212 resuired.

87 - Incredibly, the City Court did not f inal ly rul-e on your

af f iant 's mot ion for sunmary judgrment unt i l  July 3,  2008, on

which date,  by i ts July 3,2008 decis ion and order,  i t  granted

the motlon and directed the issuance of a judgment of possession

and a warrant of evict ion as against Ms. Sassower and her mother

Doris (who had never assumed occupancy of the Apartment). As

hereinafter more fu1ly set forth, i t  was only upon the urging of

both your aff iant through new counsel- and Ms. Sassower hersel-f

that the City Court f inal ly determined to consider and rule on

the motion.

88. In this regard, the fol- lowing occurred:

89. As above set forth, during the period fol- lowj-ng the Coop

Corporation's refusal to approve the Sassowers as purchasers of

my Apartment, your aff j-ant was burdened with the cost of

ownershj-p of the Apartment; paying mortgage obligations, common

charges, J-nsurance and costs of repairs and maintenance, whj- l-e

Ms. Sassower contj-nued to enjoy the use of the Apartment at my
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expense.

90- Your aff iant 's attorneys who had made my above described

motj-ons for summary judgrment had advised that without the

expenditure of sj-gnificant sums that your affiant did not have,

I could do nothing more to regain possession of my Apartment

from the Sassowers but await the determination of mv motions for

summary judgrment pendj-ng before the City Court.

91. In late 2006, a leak in the plumbing in the building from

above the Apartment caused significant damage to the Apartment.

92. The Coop Corporation, through its insurance carrier,

agreed to make the necessary replacements of f looring and

cabinets and other repairs of the Apartment; however, Ms.

Sassower refused the Coop and your aff lant 's contractors access

to the Apartment claiming that she continued to have a right to

purchase the Apartment and thatr ds such, she should be the sole

arbiter of what work was to be performed and the manner and

timing of i ts performance.

93. She al-so made frivoLous complaints to the Coop
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Corporatj-on's insurance carrier to the effect that the Coop and

your aff j-ant were committ ing fraud in making the insurance

cLaims because, she al1eged, the repairs that the insurance

company had agreed to pay for were not necessary.

94. From these events, i t  became patently clear to your

aff iant and to the Coop Corporation, that, regardless of the

expenser we could no longer wait for the City Court to rule on

your affiant's long pending motj-on for sununary judgunent and that

some other action was required.

95. Therefore, I  retained new counsel and, through him and on

his advice, in Ju1y, 2007, I conunenced a new sunmary holdover

proceeding against Ms. Sassower under Index +1502/0-l to whj-ch I

above refer, on different grounds and on a different theory than

those pled in my sunmary proceeding under Index #651/89.

Becauser ds of the t imes relevant to my claims in that

proceeding, the Apartment was occupied solely by Elena Sassower,

she al-one was named as the respondent in the action.

96- On August 20, 2007, Ms. Sassower f i led her answer i-n that

proceeding. (Exhibit "V" w/o voluminous exhibits). Through her
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answer, and through a subseguent motion for dismissal of  the

proceeding, Ms. Sassower claimed that t .he proceeding should be

dismi-ssed, j -nter af ia,  because your af f iant 's c la j -ms therein

were, al legedly,  ident j-cal-  to those raj-sed by your aff iant in

the sunmary holdover proceeding under Index +657/89 (t .he

proceeding below),  which case, Ms.Sassower asserted was st i l l -

UUCII.

9'7 . Ms. Sassower also contj-nued to claim, as she does on her

rnotion before {-hie r-n,rrt rnd despite the outcomes in her

federal l i t igation: that she had been discriminated against by

the Coop, that she was entit l-ed to purchase the Apartment under

the !981 contract above discussed and that somehow, your aff iant

shoul-d be estopped from evict ing her because, al1egedIy, f

somehow profited by her contj-nued occupancy of the Apartment and

was, thereby, unjust ly enr iched. She al-so raised several  of  the

same defenses as this Court had previously rejected in the prJ-or

proceedings against her including the proceeding below.

98. Dur ing the course of  the proceeding, Ms. Sassower moved

for the disquali f ication of Judge Hansbury and Judge Fria and

for the transfer of the case out of the Citv Court on the
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grounds that

had committed

l \--

the Court and the Judqes

misconduct and fraud as

therei-n were

agai-nst  her.

biased and

99. She al-so sought sanctj-ons and a

aff iant 's attorney to the Discipl inary

claims of fraud and misconduct.

referral of your

Committee on baseless

100. Last ly,

the proceedings

open.

she sought

below which

consoli-dation of

she continued to

the proceedings with

assert remai-ned

101-.  Ms. Sassower 's submissions were, to say the least '

abusive, vitriolic and so overly bulky as to prevent your

affiant from burdening this Court with their reproduction here.

L02. By and through a notice issued by the City Court, Ms.

Sassower and your aff iant were notif ied that both the proceeding

bel-ow under Index #651-/89 and the proceeding under Index

+1502/0'7, which, based upon Ms. Sassower's claims and arguments

in the case under Index 3 1502/07, the Court had determined to

consolidate for tr ia1, would appear on the Court 's calendar on

June 30, 2008.
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103. On that day, Ms. Sassower, your aff iant and my attorney

appeared before the Court at the call  of the Court 's calendar,

whereupon Ms. Sassower continued to demand that the Court refuse

to proceed with the action under Index +L502/87 because, she

asserted, the c la ims therein were ident ical  to those raised by

your affiant 1n the proceedings below, whj-ch she continued to

claim remained open.

104. Your aff iant, through my counsel, advised the Court

that, in fact, the proceedings be1ow under 651,/89 did remain

open as Ms. Sassower claj-med and that there was pending sti11

therej-n your aff iant 's, November , L992 motion for sunmary

judgrnent.

105. The Court acknowledged, from its own review of the

Court 's f i l -es, that such was the case and advised that i t  would

consider your affj-ant's srunmary judgment motj-on de novo; and did

so.

106. Upon i ts considerat ion of  your af f iant 's mot ion,  the

Court granted it by and through the July 3, 2008 decision and
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order f rom which Ms. Sassower now appeals.  In mid July,  2008,

the City Court  j -ssued a judgment of  possession in favor of  your

af f iant ,  but  d id not j -ssue a warrant of  evict ion unt j - l  July,  31,

2008.

107. Ms. Sassower thereafter f i led a Not ice of  Appeal  of  the

July 3,  2008 decis ion and order.

108. She had previously presented to the Ci ty Court  a

proposed order to show cause in which she attempted to raise,

for the most part, the same claims, defenses and arguments that

the City Court  had rejected in the pr ior  l i t igat ions against

her, ( ln part icular the claims that the City Court had rejected

through i ts January 25, l -989 "Combined Decis j -ons" and March 6,

1998 1etter decis j -on above descr ibed) .  She also requested

essent ia l ly  the same form of rel ief  as had been denied to her

through that decis ion and other decis ions in the pr ior

l i t i r rat ion- T-^r- ' r - '  ^ l .^  ^^rroht a stav of  enforcement of  the! r  uf  9a Lrvrr .  rctD L-L]  7 Dl l t i  D\Juyrr  L q r  usJ v!

July 3,  2008 decis ion and order and of  the judgment and warrant

issued thereby pending a determinat ion of  her appl icat ion.

109. However,  recogniz ing that the c la ims, issues a.nd
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arguments that  Ms. Sassower had proposed to advance had already

been f j -nal Iy determined as against  her in the pr ior  l i t igat ions

=nri l  i  n 
-hr7 ^1qA rrrAfA mapi l -  l  aqq f  ha f - i  t rz f -n l r r f  rafrrqor l  tn q ' i  nnalrut  l l l  aI IJ \ -Gvv, r teL rursoot urrE vrLJ vvu! u !s!uDgv Lv Jrvr t

the order to show cause, noting on the face of the document the

that "al l  issues raised have been previously determined by the

Court" .

110. I t  appears that  Ms. Sassower has f i l -ed wi th the

Appellate Term as a free standing document, either in connection

with her instant motlon or in connection wi-th a motion

hereinafter discussed that she f i led wi th the Court  for  a stav

of enforcement of  the July 3,  2008 decis ion and order,  or  both,

a copy of  the said order to show cause with the Ci ty Court 's

above quoted notation thereon.

111. Annexed under Exhibit tab \\A' l  to that order to show

cause is a copy of another order to show cause that Ms. Sassower

apparently had f i led with the City Court under the more recent

case that your aff iant had commenced as against her under Index

# 7502/01 .

I I2.  A review of  that  document reveals that ,  through i t ,  Ms.
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Sassower at tempted aqain to raise the same issues and cl-aims and

to advance the same arquments as she had rai-sed and that the

City Court  had rejected in the pr ior  l i t igat ions above

descr ibed.

113. As the face of  that  order to show cause plainly sets

forth,  the Ci ty Court  denied Ms. Sassower 's appl icat ion on the

grrounds that "the rel ief requested has either been previously

addressed by the Court or is beyond the scope, authority or

jur isdict ion of  th is Ci ty Court" .

1I4. From the foregoing, the exhibits annexed hereto and your

aff iant 's accompanying memorandum of 1aw, i t  is clear that, in

summari- l-y denying Ms. Sassower's two proposed orders to show

cause, the City Court was on sol- id ground and acted in

accordance with applicable law in that Ms. Sassower was barred

from raj-sing the issues, c1al-ms and arguments, and from

obtai-ning any of the rel ief that she sought therein under the

doctr ines of  res judicata,  col lateral  estoppel  and issue

preclusion.

115. Because, wi th the except ion of  Ms. Sassower 's t i resome
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rFar i r r :qtq J-  h:1- Ci  f  r r  Cnrrr l -  ,Trrdrro I - r i  ' i  :  :nd \7^rrr  : f  f  i  :n i -  t  .*****---  s aEEorney

be referred for criminal and discipl inary prosecution and the

I ike,  the issues, c la ims and arguments that  Ms. Sassower has

advanced in support of her instant motion are the same as those

that the City Court previously and repeatedly rejected and that

she is now barred and precluded from rel i t igat ing,  th is Court

must also reject  the arguments and deny Ms. Sassower 's mot ion.

1"1-6. I t  shoul-d be noted that, by motion ful ly submitted for

adjudicat ion to th is Court  on August,  13,2008, the same day that

Ms. Sassower f i led her instant mot ion wi th the Court ,  Ms.

Sassower advanced the identical cl-aims, arguments and issues as

she has at tempted to raise on her mot ion herein.  Her instant

I i - t igat ion,  once again evidences the precise sty le of

mult ip l ic i tous,  f r ivolous vi t r io l ic  l i t igat ion that caused the

U.S. Distr ict  Court  to sanct lon Ms. Sassower in her above

described unsuccessful federal l i t igation.

t l l  .  As above set for th,  as of  date that  your af f iant 's

motion for summary judgment giving rise to the decision and

order from which Ms. Sassower now appeals was ful- lv submitted in

7992 in the City Court, El-ena Sassower was, and to this day
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remai ns -  f  he onl  rz nr-r-rrnanf of  the Anartment.
/  er lv vrrr  j

118. Li-kewise, ds above set for th,  as the date that  your

aff iant 's saj-d summary judgment motion was ful ly submitted, Ms.

Sassower was paying monthly use and occupancy of  91,000.00,

almost half the fair market rental value for the Acartment.

Although she agreed to pay various increases in this sum, she

contlnued to pay well fess than the fair market val-ue for the

Apartment unt i l -  recent ly when, in v io lat ion of  a Ci ty Court

Order, she ceased to make any palments at al l-.

119.For reasons set for th in

law, and herein thj-s Court must

' i  i -q ont ' i  rotrz

the accompanying memorandum of

deny Ms. Sassower 's mot ion in

720. Ms. Sassower has abused your aff j-ant, my counsel the

courts and judges of this State and the federal courts for over

twenty-one years in these matters.  As the City Court  f inal ly

came to realize, the t ime has come for the games to end and for

the courts to give back to your aff iant the Apartment that Ms.

Sassower has hi jacked these past many years-
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WHEREFORE, your af f iant  respectfut ty requests that  Ms.

Sassower 's mot ion be denied in j - ts ent i rety and that I  be awarded

such other and further rel ief as this Court deems

just ,  proper and equi table.

rhis lg-Sworn to before me
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