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STATEMENT PURSUANT TO RULE 5531 OF THE CPLR

l. The index number in the court below is: #1502107.

2. The full names of the original parties are: John McFadden and Elena Sassower.

3. The proceeding was commenced in White Plains City Court, Westchester County.

4. The Verified Petition was served on July 9, 2007. The Verified Answer with

Affirmative Defenses and Counterclaims was served on August 20,2007.

5. The proceeding purports to be a landlord-tenant holdover proceeding to regain

possession of the subject apartment.

6. This is an appeal from an October I l. 2007 decision & order of White Plains City

Court Judge Brian Hansbury, filed in the White Plains City Court Clerk's Office on that

date (but not entered).

7. This appeal is on the original record pursuant to the rules of this court.

ELENA RUTH SASSOWER Pro Se

i



TABLE OF CONTENTS

Statement Pursuant to Rule 5531 of the CPLR ................... i

QUESTIONS PRESENTED........ ......iv

Table of Authori t ies.. . . . . . . .  . . . . . . . . . . . . . . . . . .v i

INTRODUCTION ............. I

STATEMENT OF THE CASE ............. ...............2

The Verified Petition ....................2

The Court Proceedings before Judge Eric Press on the July 16, 2007 Return Date
of the Petition... ..........3

Sassower's Two Letters to Judge Press Following the Retum Date of the Petition.......6

Sassower's Verified Answer with Affirmative Defenses & Counterclaims ..................9

Sclafani's August 23,2007 Motion for a Default Judgment against Sassower
or, Alternatively, to Dismiss Her Affirmative Defenses & Counterclaims....................12

The August27,2007 Court Proceedings before Judge Brian Hansbury ........12

Sassower's Septemb er 5, 2007 Cross-Motion for Dismissal/Summary Judgment
Costs/Sanctions & Disciplinary/Criminal Referrals............ .......... l3

The September 6,2007 Court Proceedings before Judge Jo Ann Friia
& Sclafani's Opposition Paper ....26

Sassower's September 11, 2007 Affrdavit in Reply &
in Further Support of her Cross-Motion ......... ..............27

Judge Hansbury's October 1I,2007 Decision & Order ................34

Sassower's Notice of Appeal from the October 11,2007 Decision & Order
and Sclafani's Notice of Cross-Appea1......... ................34



Sassower's Entitlement, As a Matter of Law,
to the Dismissal & Summary Judgment Requested by the Second
and Third Branches of her September 5,2007 Cross-Motion, as
Likewise to the Granting of its Fourth and Fifth Branches for
Costs/Sanctions under 22 NYCRR $130-1.1 & Disciplinary &
Criminal Referrals Pursuant to the Court's Mandatory Duty
under $100.3D(2) of the Chief Administrator's Rules Governing
Judicial Conduct

POINT rI . . . . . . . . . . . . .  . . . . . . . . . .40

The October 11, 2007 Decision is Contrary to Fact, Law, and an
Abuse of Discretion in Denying the First Branch of Sassower's
September 5, 2007 Cross-Motion and in Failing, Without
Explanation, to Adjudicate the Disputed and Potentially Dispositive
Issue of Whether She is Protected under Rent Regulations

poINT II I . . . . . . . . . . . .  . . . . . . . . .42

Judge Hansbury's Sua Sponte & Without Notice Consolidation of
"Any Prior Pending Action" with this Case is Contrary to Law
and Reversible, as a Matter of Law

POINT IV.... . . . . . . . .  . . . . . . . .4s

The October 11, 2007 Decision So Falsifies the State of the Record and
So Violates the Most Fundamental Legal and Adjudicative Standards as
to Manifest Judge Hansbury's Actual Bias, If Not Interest - Requiring
Him to Have Disqualified Himself Sm Sponte

CONCLUSION....... .............47

Certificate Pursuant to22 NYCRR $130-1.l-a

Affirmation of Service

l l l



ouEsTroNs PRESENTEp FOR BEyIEW
APPEAL 1: #2008-01433-WC

1. Was appellant's September 5,2007 cross-motion sufficient, as a matter of law,
to have required any fair and impartial tribunal to have granted:

(a) its second branch: dismissal under CPLR $3211(a)1, 2,4,5,& 10;

(b) its third branch: swnmary judgment pursuant to CPLR $321 1(c);

(c) its fourth branch: an award of costs and maximum sanctions
against the cross-appellant and his counsel pursuantto 22 NYCRR $130-l et seq;

(d) its fifth branch: disciplinary and criminal referrals of the cross-
appellant's counsel pursuant to the Court's mandatory "Disciplinary
Responsibilities" under the Chief Administrator's Rules Governing Judicial
Conduct, 22 NYCRR $100.3D(2)?

Judge Hansbury's October 11, 2007 decision & order made nofactualfindings in
denying appellant a judgment of dismissal with the conclusory assertion that there
were "triable issues offact with respect to the nature and terms of [herJ tenancy";
made no factual findings as to her entitlement to summary judgment; made no
factualfindings in denying, without reasons, "imposition of sanctions and referral to
the Disciplinary Committee", and made no disclosure of facts bearing upon his
foirnes s and impartiality.

2. Is the October 11,2007 decision & order contrary to law, fact, and an abuse of
discretion in denying the first branch of appellant's September 5,2007 cross-motion:

to refer the disputed issue raised by the Petition and her Answer as to whether she
is protected under the Emergency Tenants Protection Act and other rent
regulations to the Office of Rent Administration of the New York State Division
of Housing and Community Renewal for determination and, pending same, to
hold the proceeding in abeyance?

Judge Hansbury's decision & order asserted that "whether or not the...cooperative
apartment is subject to the ETPA involves interpretation of statute/regulation and
resolution of this issue is not within the particular expertise of the DHCR", citing
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Davis v. Waterside Housing Co., Inc., I82 Misc.2d 851 - disregarding that such
case had been reversed by the Appellate Division, First Department in 2000 on
precisely the point ofthat agency's "expertise" - andfurther disregarding that the
coverage question is not limited to "interpretation of statute/regulation", but
involves factual issues such as whether the necessary paperwork had ever beenfiled
with DHCR removing the apartment from coverage. Having so ruled, he did not
then adjudicate the disputed and potentially dispositive issue.

3. Is the October 11,2007 decision & order consolidating "any prior pending
action" with this proceeding contrary to law and reversible, as a matter of latv?

Judge Hansbury's consolidation was without adjudicating, or eyen identifuing
appellant's First Affirmative Defense ("Open Prior Proceedings"); was sua sponte;
without specifying the "prior pending action[sJ " being consolidated; without
giving notice to the parties therein; and without changing the caption to reflect
consolidation.

4. Does the October 1lo 2007 decision & order so falsiff the state of the record
and so violate the most fundamental legal and adjudicative standards as to manifest Judge
Hansbury's actual bias, if not interest - requiring him to have disqualified himself sza
sponte?

Judge Hansburyfailed to disqwlify himself stn sponte and made no disclosure
offacts bearing upon his fairness and impartiality, although disclosure was
requested by appellant's papers.
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INTRODUCTION

This is an appeal from an October 11,2007 decision & order that is void ab initio. It

was rendered by White Plains City Court Judge Brian Hansbury who thereafter recused

himself, without explanation or disclosure, by a January 29,2008 decision & order which

simultaneously denied appellant's legally-sufficient motion for his disqualification for

demonstrated actual bias and interest and for vacatur of the October lI, 2007 decision &

order by reason thereof or upon the granting ofreargument- a motion which had additionally

requested that he disclose facts bearing upon his impartiality,if disqualificationwere denied.

The January 29,2008 decision & order is also before this Court on appellant's appeal under

#2008 - | 428-WC, incorporated herein by reference.

As hereinafter shown, the October I1,2007 decision & order is the product of a

flagrantly biased and interestedjudge. It deprives appellant ofreliefto which she is entitled,

as a matter of law: dismissal of the Petition and summary judgment on her four

Counterclaims, costs and maximum sanctions against the cross-appellant and his counsel, and

their referral to disciplinary and criminal authorities. This Court's granting of such relief is

mandated on this appeal - as it is on appellant's accompanying appeal from the January 29,

2008 decision & order.



STATEMENT OF THE CASE

The Verified Petition

By a Notice of Petition and Petition, dated June22,2007,verified on June 23,2007,

and served on July 9,2007, John McFadden [hereinafter 
o'McFadden"], the owner of

Apartment2C inthe cooperative 16 Lake Street Owners, Inc. and there denominated as the

'oOvertenant", purported to commence a holdover proceeding in White Plains City Court

against Elena Sassower [hereinafter "sassower"], denominated as the "Subtenant".

The Petition's most significant allegation was its fl8 of an "oral agreement" between

McFadden and Sassower permitting Sassower'to remain in possession and occupancy ofthe

said premises as a subtenant of [McFadden] on a month to month basis". No details of this

alleged "oral agreement" were supplied other than that it was entered into with Sassower

"subsequent[]" to the refusal of 16 Lake Street Owners, Inc. to give its approval to Sassower

and her mother, Doris L. Sassower, to occupy and purchase the apartment. The Petition

alleged that such refusal by 16 Lake Street Owners, Inc. terminated the October 30, 1987

occupancy agreement and contract of sale by which Sassower "entered into occupancy and

assumed possession initially" of the apartment.

The Petition cited no statutory authority and annexed only a single exhibit in support

of its 14 conclusory paragraphs. That exhibit was McFadden's form notice, served upon

Sassower on April 23, 2007 , purporting to terminate her 'tenancy" as of May 31, 2007 , on

threat of commencing summaq/ proceedings against her as a holdover.



The Court Proceedings before Judge Eric Press
on the July 16. 2007 Return Date of the Petition

On the July 16, 2007 returndate, Sassower alerted White Plains City Court Judge Eric

Press that the Petition was "based on flagrant falsification and omission of materialfact",that

she believed it would "easily support imposition of sanctions and costs under 22 NYCRR

130- I . 1", and that she intended to make such application. r

McFadden was not present in court, but his attomey, Leonard Sclafani, Esq.

[hereinafter "Sclafani"], who had signed the Petition with McFadden, was. Sclafani

thereupon made a lengthy statement to Judge Press, largely consisting of matter materially

omitted from the Petition, to wit, that Sassower had brought a federal civil rights lawsuit

against the Co-Op over its rejection ofthe apartmentpurchase (Tr.4) andthatMcFaddenhad

brought a City Court proceeding (against Sassower) "because the Board prohibited him

because there was no right of sublet or no right to lease without the Board's consent, and they

specifically denied that consent" (Tr. 4, lns. 14-18), that the lawsuit had gone on for years,

that Sassower was sanctioned, and that

"ultimately, Mr. McFadden, who appealed, sought to be relieved because he
made the mistake ofjoining and dropping out of the lawsuit once he figured
out that - the manner in which the litigation was proceeding was inappropriate
and that sanctions from signature plus legal fees.

...The litigation was so extensive and so difficult for everyone
concerned, including appeals and sanctions, motions and the like that Mr.

' McFadden lacked the funds - he wound up in debt to his attorneys at the time

t Sassower's written statement - whose first paragraph she suffrced to read - is Exhibit I-2 to her
September 5,2007 cross-motion for dismissaVsummary judgment. The transcript of the July 16,2007
proceeding, which Sassower ordered, is Exhibit I-l to her cross-motion.



and unable, after the stay in this court was lifted, because Ms. Sassower had
lost the civil rights action that she had brought in Federal Court, the lack ofthe
funds to proceed to complete the eviction.

So they made an agreement, an oral, a month-to-month tenancy. She is
- M[s.] Sassower has been the beneficiary of that agreement since that time."
(Tr. 4, ln. 23-Tr. 6, ln. l).

Sclafani further contended that through the federal case o'all of the claims" in this

holdover proceeding oohave already been decided" (Tr. 6, lns. 14-20).

Reiterating that the long delay in continuing with eviction after the federal lawsuit

concluded was because "there was nobody that had the ability to proceed to complete this

case...The Board ran out of funds and the ability to proceed as well" (Tr. 8, ln. 5- Tr. 8, ln

13), Sclafani additionally asserted that the Co-Op had now "restarted their efforts" to secure

Sassower's eviction (Tr. 8, ln. 14) - and that "in turn, we are seeking to regain possession of

the apartment" (Tr. 8, lns. 14-16).

Upon Judge Press' turning to Sassower for response, she reiterated that the Petition

was "based upon falsifications" - to which Judge Press asked "What are the falsifications?"

(Tr. 10, lns. l-3). She stated that everything Sclafani had just presented to the Court,

deeming it relevant for the Court's consideration, had been omitted from the Petition - and

that his court statements were "knowingly false" (Tr. 10, ln. l0). To Judge Press' question

'oWhat was false?" (Tr. 10, ln. I 1), Sassower answered that McFadden had joined the federal

action as co-plaintiff because of its "good and sufficient bases", that he had supplied

information for the federal lawsuit as to "the procedures of the Board and specific guidelines

used by the co-op with respect to single women and minorities" - which were ultimately



decided by the litigation as never having been "adopted, approved, promulgated" (Tr. 10, lns.

13-23) - and, further, that the Board contended, in the lawsuit, that the "occupancy was not

properly approved by the Board and had been improperly pr[ocured] by ltdr. McFadden" (Tr.

I 1, lns. 3-5). Sassower identified that because McFadden had been president of the Co-Op,

"his participation in the lawsuit was pivotal", but that he had "dropped out of the lawsuit

because he was threatened by the co-op board that they would otherwise terminate his

proprietary lease. And indeed, took steps to terminate. But he at all times believed in the

merit of that litigation." (Tr. 10, Ln.24 -Tr.l l, ln. 1l).

Sassower also asserted that Scalfani's statements as to the existence of an oral

agreement creating a month to month tenancy (Tr. 5, lns.23-24,Tr. 9, lns. 6-7, 20) were false

- and false in the Petition - "because there never was such an agreement" (Tr. 12, lns. 6-l 1).

To Judge Press' question as to whether there was o'a valid written agreement", Sassower

answered "There is" (Tr. 12, lns. 13-15), handing up for the Court's inspection the contract

of sale and occupancy agreement - appended as Exhibit A to her Answer, then still in draft

(Tr. l3,lns.7-l3,Tr.l4,lns.4-8). ShefurtherassertedooTheBoardhasstatedinwrit ingthat

they would consider my reapplication for purchase, favorable purchase. The claim that

Sclafani has made now...[for] seeking my removal is so fantastically false" (Tr. 13, lns. 16-

22).

Sassower also stated that upon her receipt of the Petition in the evening of July 9,

2007, she had immediately begun "putting together [her] records and drafting [her] answer



and affirmative defenses" (Tr. 14,lns. 2-5) - and had consulted with counsel, who "to

expedite a burden of the court's time" had telephoned Sclafani for his consent to an

adjournment (which he had refused) (Tr. 14, lns.17-23). Judge Press thereupon granted an

adjournment, putting the case over to August 27,2007, with service of Sassower's Answer

by July 27,2007 (Tr. l5-16).

Sclafani requested that "during the interim", Sassower be directed to pay "use and

occupancy", stating that McFadden had "not accepted rent for June or July" (Tr. 16, lns. 21-

22). Upon Sassower's response that her checks had, however, been received by McFadden

and that this was another falsification of the Petition, Sclafani stated that McFadden had

returned her checks "on [his] direction" (Tr.17,lns. 5-6). Sassower denied this, stating she

had not received any returned checks. Nonetheless, Judge Press directed that she "void the

check, send a new check"; o'Void the checks if they haven't been cashed" (Tr. 18, lns. 9-10,

17- I  8) .

Sassoweros Two Letters to Judge Press Following the Return Date of the Petition

By letter dated luly 20, 2007 and entitled "Safeguarding the Integrity of these

Proceedings"2, Sassower advised Judge Press of Sclafani's refusal to speak with her

regarding the bank fees for stopping the two checks for the June and July occupancy. Based

thereon, she requested:

Sassower's Jrly 20,2007 letter is Exhibit J to her September 5,2007 cross-motion.



"that the Court direct that Mr. Sclafani submit an attorney's affirmation and
Mr. McFadden, an affidavit, concerning the representation in fl14 of the
verified petition that 'no part' of the monthly occupancy charge had been
'received' and, additionally, that they recite the particulars as to Mr. Sclafani's
instructions to Mr. McFadden to return the two checks to [her] and Mr.
McFadden's alleged return of them, as represented by Mr. Sclafani on July
16th. Additionally,...the Court's confirmation that [she] may deduct the $60
cost of stopping the checks from the new checks [she] will send to Mr.
McFadden pursuant to the Court's July 16tr directive." (at p. 3).

By letter dated July 26,2007, Sclafani expressly declined to respond to this requested

relief, other than to state that such application should be made "through the submission of

formal papers in accordance with appropriate procedures established by the CPLR".3 In the

same letter, he also "strenuously object[ed]" to relief Sassower sought by a second letter,

dated July 26,2007 , for an extension of time to August 20,2007 for answering the Petitiona-

a request Sassower had explained, inter alia, as follows:

"On Monday, July 16th, when this case was first before the Courttfr l, Leonard
Sclafani, Erq., attorney for petitioner, John McFadden, sua sponte and without
explanation, launched into a lengthy exposition of background history about
the many years of litigation in federal court, as well as in city court involving
the October 30, 1987 contract of sale and occupancy agreement forthe subject
apartment. In so doing, Mr. Sclafani did not explain why, if he thought such to
be relevant, he had not recited it in the verified petition he drafted for Mr.
McFadden and which Mr. McFadden and he both signed.

In fact, this prior federal and city court litigation is an essential component of
my defense to the petition. It. was already embodied in the draft answer I
brought to court on July 16*, where it was among my first affirmative
defenses.t*l Thes" first affirmative defenses had been drafted from memory -
the litigation files having long ago been put into storage.

Sclafani's July 26,2007 letter is Exhibit D to his August 23,2007 motion.

Sassower's July 26,2007 letter is Exhibit K-l to her September 5,2007 cross-motion.



Since July 16ft, I have spent more than 30 hours searching for, organi zing, and
reviewing my files ofthe federal and city court litigation so that I can properly
verift and swear to the truth of my answer, affirmative defenses, and my yet-
to-be-drafted counterclaims based thereon. This,.in addition to preparing
myself to answer questions you posed on July 16h, as well as proving the
falsity of Mr. Sclafani's various oral representations.ttol

Although I have been able to retrieve virtually my entire file of the federal
action, I have located onlyportions ofthe city court cases, ofwhich I have five
separate index numbers: three from 1988 and two from 1989. Upon
discovering that I did not have a sufficiently complete file of the city court
cases, I went to the city court's clerk's office and asked to requisition the court
files. That was on Monday, July 23'd. Because the cases are so old, I was told
that there was neither a computerizeddocket nor even a computer record that
the cases exist - and that the files would probably be available only on
microfilm. I requested access to same. On both Tuesday and Wednesday
mornings, I telephoned the clerk of the landlord/tenant part to find out the
status of my requisition request. I have received no return calls in response to
my two voice mail messages.

In the meantime, I am seeking the assistance of counsel in developing and
refining my drafted affirmative defenses, which I have slightly modified based
upon my review ofthe federal court and city court files I have. I am meeting
with two separate counsel today for such putpose, as well as for assistance in
the drafting of my counterclaims. Among these counsel is one referred by the
Westchester County Bar Association's Lawyer Referral Service, the brochures
for which are prominently displayed at the windows of the city court clerk's
office." (atpp.l-2).

Judge Press granted Sassower's extensionrequest, notation ofwhichwas handwritten

at the top of her July 26,2007 lelter to him.s As for Sassower's July 20,2007 letter - and

Sclafani's objection thereto - Judge Press failed to respond.



Sassower's Verified Answer with Affirmative Defenses & Counterclaims

On August2},2007, Sassower served and filed an Answer, with a demand for a jury

trial, denying the Petition's material allegations, to wit:

r The Petition's fl!]6-7 pertaining to the "terminat[ion]" of
agreement upon the failure to close on the contract of sale;

o The Petition's !J8 pertaining to the "oral agreement" between
Sassower by which Sassower was pennitted to remain in
occupancy of the apartment as a "subtenant" of McFadden
month basis";

the occupancy

McFadden and
possession and
on "a month to

o The Petition's llflg-l I pertaining to the May 31,2007 expiration of "the term"
for which Sassower had "rented" the apartment from McFadden;

o The Petition's fl14 that McFadden had "received" "no part" of the "use and
occupancy" for the apartment from the date Sassower's o'tenancy terminated"

Sassower's Answer also denied, o'upon information and belief', the Petition's fll3 that

the apartment was "not subject to the Emergency Tenants Protection Act or other rent

regulation".

Additionallv. Sassower's Answer contained ten Affirmative Defenses. four

Counterclaims" and annexed a multitude of exhibits. First of these exhibits was the October

30,1987 contract of sale between the parties and the occupancy agreement which was part

thereof. Such occupancy agreement, denominating the parties "Sellers" and "Purchasers",

expressly stated o'in no way do the parties intend to establish a landlord/tenant relationship"

(tTlG). This formed the basis for Sassower's Third Affirmative Defense: "Lack of Subject

The handwritten notation is Exhibit K-2 to Sassower's September 5,2007 cross-motion.

9



Matter Jurisdiction" (t|ll8-g), as well as for her Fourth Affirmative Defense "Failure to Join

Necessary Parties" (fl'1110-11) - the necessary pW being Sassower's mothero Doris L.

Sassower, and "so-recognized by White Plains City Court in the prior City Court

proceedings" ('|lflO). Preceding these were Sassower's First Affirmative Defense: "Open

Prior Proceedings" (flfl4-5) pertaining to McFadden's prior City Court proceeding against

Sassower and her mother in White Plains City Court under index number 651189, "which

remains open", as well as the Co-Op's prior proceedings against both McFadden and

Sassower under index numbers 434188 and 500/88, 'othe former open as to [McFadden] and

the latter open as to both [McFadden and Sassower]", wherein the Co-Op was seeking to

terminate McFadden's proprietary lease and evict Sassower. This was followed by

Sassower's Second Affirmative Defense: "[McFadden's] Receipt of Use and Occupanc.'s"

(11fl6-7) pertaining to the falsity of his Petition's 1ll4 that "no part" ofthe use and occupancy

for the subject apartment" had been "received" by him since the May 31,2007 date her

'lenancy terminated"- and the absence from the Petition of any allegation that the two checks

Sassower had sent to McFadden for June and July had been returned to her- which, in fact,

they had not been.

These four procedural Affirmative Defenses were followed by six substantive

Affirmative Defenses:

Fifth Affirmative Defense: "Equitable Estoppel and Unjust Enrichment"
(Tfl12-1s);

SixthAffirmativeDefense: "DetrimentalReliance" (1116-22);
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Seventh Affirmative Defense: "Implied Contract. Detrimental Reliance &
Fraud" (.||Tfl23-33);

Eiqhth Affirmative Defense: "Extortion & Malice" (!|ffia-39);

Ninth Affirmative Defense: "Breach of Covenant of Good Faith & Fair
Dealins" (lf'|{40-a6);

Tenth Affirmative Defense: "Fraud: Retaliatory Eviction: & Intentional
Infliction of Emotional Distress" (!Tfl47-80).

The Answer concluded with four Counterclaims. the first three of which were:

First Counterclaim: "Prior Proceedings" ('!l!l8l-83);

Second Counterclaim: "Fraud from April 2003 Onward & Extortion"
(Tfl84-87);

Third Counterclaim: "Fraud & Intimidation in June 2006. Retaliatory
Eviction" (1T1T88-90).

Individually and collectively, these ten Affirmative Defenses and three Counterclaims

demonstrated that McFadden's skeletal Petition was based on "falsification and omission of

material facts", as to which Sassower's Fourth Counterclaim. "Ensuring the Integrity ofthe

Judicial Process" (''1ifl9 l -92), sought dismissal :

o'by reason thereof, imposition of $10,000 sanctions and maximum costs under
22 NYCRR $130-l.l et seq.,against [McFadden and Sclafand, both ofwhom
signed [the Petition], and additionally, disciplinaryreferral ofattorney Sclafani
pursuant to this Court's mandatory 'Disciplinary Responsibilities' under
$ I 00. 3 D(2) of the Chief Administrator' s Rules Governing Judicial Conduct."

Consistent therewith, Sassower' s WHEREFORE clause requested :

"dismissal ofthe Petition based on her Answer and Affirmative Defenses, and
the granting of her Counterclaims, together with compensatory and punitive
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damages in the total amount of $ 1,000,000, and such other and fi.rther relief as
may be just and proper, including an award of counsel fees, costs, and
disbursements."

Sclafani's August 23.2007 Motion for a Default Judgment against Sassower or.
Alternativelv. to Dismiss her Aflirmative Defenses & Counterclaims

Sclafani responded to Sassower's August20,2007 Answer with an August 23,2007

motion, returnable on August 27,2007, for:

"a default judgment against [Sassower] or other relief due to [Sassower's]
failure timely to respond to the petition or to pay Court ordered use and
occupancy, or, in the alternative dismissal of [Sassower's] 'affirmative
defenses' and 'counterclaims' pursuant to CPLR 32ll together with such other
and further relief as this Court deems just, proper and equitable." (notice of
motion).

No affidavit from McFadden supported the motion, but only Sclafani's 35-page

moving affirmation.

The Ausust 27. 2007 Court Proceedines before Judee Brian Hansburv

Judge Press was not presiding on the August 27,2007 adjourned return date of the

Petition. The proceedings were before White Plains City Court Judge Brian Hansbury6, who

gave Sassower until September 5,2007 to serve her response to Sclafani's motion and set

further proceedings for September 6,2007.

6 The transcript of the Augu st 27, 2007 court proceedings before Judge Hansbury, which Sassower
ordered, is Exhibit CC to her September 11,2007 affidavit in further support of her September 5,2007 cross-
motion for dismissaVsummary judgment.
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Sassowerts Sentember 5. 2007 Cross-Motion for DismissaUsummarv Judgment.
Costs/Sanctions & Disciplinarv/Criminal Referrals

On September 5, 2007 Sassower served Sclafani with a cross-motion, whose six

branches of relief were as follows:

"(l) Referring the disputed issue raised by the Petition's fl13 and
[Sassower's] Answer thereto as to whether [Sassower] is a protected tenant
under the Emergency Tenants Protection Act or other rent regulations to the
Office of Rent Administration ofthe New York State Division ofHousing and
Community Renewal for determination and, pending such review and
determination, holding this proceeding in abeyance;

(2) Granting a judgment of dismissal to [Sassower] under CPLR
$3211(a)l ,2,4,5 (collateral estoppel), and 10;

(3) Granting summary judgment to [Sassower] pursuant to CPLR
$3211(c);

(4) Awarding costs and imposing sanctions in the maximum amount
allowed by law against Petitioner JOHN McFADDEN, his counsel, Leonard
A. Sclafani, P.C., and Leonard A. Sclafani, Esq., personally, pursuant to 22
NYCRR $130-1 et seq;

(5) Referring Leonard Sclafani, Esq. to the appropriate Grievance
Committee authorities for his knowing and deliberate violation ofNew York's
Disciplinary Rules of the Code of Professional Responsibility, including 22
NYCRR $1200.3 (DR l-102: 'Misconduct') and $1200.33 (DR 7-102:
'Representing a Client Within the Bounds of the Law'), as well as to the
Westchester District Attorney's Office for criminal prosecution under the
Penal Law for perjury and under Judiciary Law, $4s7(1) for 'deceit, with
intent to deceive the court', pursuant to this Court's mandatory 'Disciplinary
Responsibilities' under the Chief Administrator's Rules Governing Judicial
Conduct, 22 NYCRR gl00.3D(2);

' (6) Granting such other and further relief as may be just and proper,
including transfer and removal of this proceeding to the Supreme Court for
disposition."
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Sassower's cross-motion was supported by her 63-page affidavit, whose prefatory

paragraphs stated:

o'3' No court having any respect for the integrity of its judicial
proceedings can condone, let alone gruit,a motion such as Mr. Sclafani hasput before this Court. As hereinafter shown, it not only violates fundamental
rules of practice and procedure, but is a deceit and fraud on the Court.

4' Such demonstrated deceit and fraud buttress my entitlement todismissal/summaryjudgment against Mr. McFadden, who has participated in,and sought to benefit from, Mr. Sclafani's misconduct. As the treatises
recognize:

'when a litigating party resorts to falsehood or other fraud in trying
to- establish a position, a court may conclude that position to be
without merit and that the relevant facts are 

"onirury 
to those

asserted by the pa9., Corpus Juris Secundum, Vol. 3lA, 166
(1996 ed., p. 339).

'It has always been understood - the inference, indeed, is one of
the simplest in human experience - that a party's falsehood or other
ttd in the preparation and presentation oiti, cause...and all
similar conduct, is receivable against him as an indication of his
consciousness that his case is a weak or unfounded one; and that
from that consciousness may be inferred the fact itself of the
cause's lack of truth and merit. The inference thus does not
necessarily apply to any specific fact in the cause, but operates,
indefinitely though strongly, against the whole mass of allegei
facts constituting his cause.' fi I
$278 at 133 (1979))'

The first 5l pages of Sassower's 63-page affidavit detailed the perjury and deceit of

virtually every sentence of sclafani's defaulVdismissal motion - as likewise of the material

allegations of McFadden's verified Petition, additionally signed by sclafani. This,

preliminary to her I l-page showing of entitlement to summaryjudgment, beginning at page
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51 and spanning 36 paragraphs, which was as follows:

*I49. Pursuant to CPLR $3211(c), I seek summary judgment in my
favor, dismissing the Petition based on my Answer and Affirmative Defenses,
as well as the granting of my Counterclaims. The particulars of my
Affirmative Defenses and Counterclaims - all verified by me - more than
suffice for that pulpose, especially when combined with my sworn affidavit
herein, further reinforcing those particulars and substantiating the denials of
my Answer as to the Petition's flfl 6,7,8,9, 10, lI,13, and 14.

The Petition's 1J8 Allegation of an 'Oral Asreement' is False

150. Mr. Sclafani's motion identifies that the Petition:

'is a holdover upon the termination of a month to month
agreement between petitioner and respondent made subsequent
to the end of the term of the written occupancy agreement'
fi136);

'seeks eviction of respondent as a month to month tenant under
an agreement made between petitioner and respondent
subsequent to the expiration ofthe term of the October 30,1987
occupancy agreement, ffid not under that October 30,
agreement.' (1153);

'seeks removal ofrespondent as the onlyperson inpossession of
the subject premises as a result of the expiration of the term of
respondent's tenancy under an agreement reached between
petitioner and respondent only after the term of the written
temporary occupancy agreement expired.' (1168)

What is concealed by these paragraphs, as elsewhere in his motion, is that the
Petition'stll8 alleges the 'month-to-month' 'tenancy' 'agreement'to be ooral'.

15 1. In full, the Petition's tf8 states:

'Subsequently, petitioner and respondent entered into an oral
agreement pursuant to which respondent Elena Ruth Sassower
was permitted to remain in possession and occupancy ofthe said
premises as a subtenant of petitioner on a month to month
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basis.'

152. This was denied by flSECOND of my Answer.

153. At no time was there ever any such 'oral agreement' between
Mr. McFadden and myself - and the pertinent facts are as follows:

154. Following the wrongful refusal of the Co-Op Board to give its
approval, Mr. McFadden joined as co-plaintiffwith myself and my mother in
the federal lawsuit against the Co-Op to enforce the contract of sale and
occupancy agreement. Notwithstanding this, he endeavored to evictme. This
is documentarily established by the proceedings he brought in White Plains
City Court against me, against my co-occupant father, and against my mother
under index numbers 504/88, 65 | / 89, and 6521 89 .

155. Only 651/89, which was against myself and my mother, remains
open, the other two cases were dismissed. The City Court file therein reflects
that after the loss of the federal case in the U.S. District Court in March 1991
and, thereafter, at the Second Circuit Court of Appeals in August 1992, Mr.
McFadden made two motions for summary judgment. Our opposing
submissions sought sanctions against Mr. McFadden and his lawyer,
chronicling their dishonest failure to accurately apprise the City Court of the
status of our federal case, timed to impede and frustrate our unexhausted
federal appellate rights. The last document in the City Court file - and my
own - is the joint affidavit of myself and my mother, dated and filed January
19, 1993 (Exhibit Z-4), whose requested relief included the Court's
reconsideration of its denial of our prior sanctions request against Mr.
McFadden's counsel, entitlement to which we had detailed in affidavits
identified as November l l, 1992 (Exhibitz-l),November25,1992 (Exhibit
Z-2), December 16, 1992 (Exhibit Z-3) - and establishing a repetition of
misconduct that we had particularizedby our December 16, l99l affidavit
(Exhibit Y).

156. It appears that our filing of this final January 19,1993 affidavit
was necessitated by Mr. McFadden's failure to instruct his attorney to consent
to an adjournment 'pending our appeal to the U.S. Supreme Court' - as I had
requested him to do by a January I,Igg3letter, a copy ofwhich was in my file
(Exhibit AA). He was, it seems, perfectly willing to have us miss our deadline
for filing our petition for a writ of certiorari (Exhibit R).
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157. The foregoing affidavits describe behavior by Mr. McFadden
and his attorney that would undermine any notion that I would have entered
into an 'oral agreement' with Mr. McFadden on any subject - and I never did.

158. Following the Supreme Court's denial of our cert petition and
rehearing petitions in June 1993 (Exhibits & S, T), I had no conversations with
Mr. McFadden, either in person or by phone, for nearly 13 years later until
May 10, 2006.As to thatMay 10,2006 conversation, whichwas face-to-face,I
memorialized the pertinent content in e-mails I sent to Mr. McFadden the
following day and shortly thereafter (Exhibit F-4,F-7, F-12).

159. It is because the Petition's fl8 allegation ofan 'oral agreement' is
a complete fiction - concocted by Mr. Sclafani and Mr. McFadden for
purposes of this litigation - that the correspondence between Mr. McFadden
and myself and my sister, annexed to my Answer, contains not a single
reference to it. This includes Mr. McFadden's own letters, beginning in 2001,
in which he unilaterally increased the monthly occupancypayments (Exhibits
C), his own letters to me in 2003 pertaining to the sale of the apartment
(Exhibits D); his own faxes to my sister in2004 and 2005 (Exhibits E), and his
own faxes and letters to me in2006 and2007 pertaining to the apartment sale,
the repairs and renovations generated by flood 'damage', and his unexplained
fuither increase in the monthly occupancy charge and threat that unless I paid
he would take 'appropriate action' (Exhibit F and G).

160. Even where my conespondence challenged Mr. McFadden to set
forth the factual and legal basis for his actions - as I did by my April 29,2007
letter to him requesting that he provide his legal basis for purporting to
'terminate [my] tenancy' by the notice served upon me on April 20,2007
(Exhibit G-10) - he did not respond by reminding me of the 'oral agreement'
that fl8 of his Petition would thereafter allege to have been made between us.

16l. Mr. Sclafani has not come forward with any documentary
evidence in substantiation of any 'oral agreement' between us - not even an
affidavit from Mr. McFadden attesting to its existence and providing such
obvious specifics as (a) its date; (b) whether it was face-to-face or by phone;
(c) the terms allegedly agreed to, including duration of occupfficy, occupancy
charges, and persons covered.
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162. Further, in view ofMr. Sclafani's false and maligning references
to 'respondent's unreasonable pique', 'the history ofrespondent's dealings in
this matter' (flI07) and

'petitioner's justified wariness in dealing with respondent, who
had engaged in five years of frivolous litigation and tied up
petitioner's apartment and who had so exhausted petitioner
mentally, physically and financially in those litigations, but who
still remained in possession ofrespondent's apartment even after
she lost the litigation and was sanctioned for her frivolous
conduct' (1T109),

Mr. McFadden's affidavit would have to explain why such 'wariness' had not
prevented him from entering into an 'oral agreement' with me, rather than a
written one.to'to

163. A finding that there was no 'oral agreement' suffices for
dismissal of the Petition based thereon, in view of Mr. Sclafani's repeated
insistence, above-quoted, that such is the basis of this proceeding.

The Petition's u16 & 7 Allegations that the October 30" 1987 Contract of
Sale & Occupancy Agreement Ended & Terminated is False

164. The Petition seeks to provide a predicate for the supposed 'oral
agreement', alleged in the Petition's tl8, by its fl6 that the 'temporary
occupancy agreement...was to end and terminate upon the failure of
respondent Elena Sassower and Doris Sassower of (sic) close on the above-
described contract of sale'. Likewise, by its fl7 which purports:

'As i result of a refusal by l6 Lake Street Owners, Inc. to grant
its consent to the occupancy by respondent Elena Sassower and
Doris Sassower of the premises and to their purchase of
petitioner's above described stock and interest in the above
described proprietary lease for the premises, respondent's right
under the temporary occupancy agreement to possession and
occupancy of the said premises terminated.'

*frr.24 Mr. Sclafani's fl55 also helpfully points out that 'The contract [ofsale], at paragraph
'17' provides, expressly, that the agreement 'can not (sic) be changed, discharged or
terminated orally.'
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165. Notwithstanding IIFIRST of my Answer expressly denies the
above-quoted allegation ofthe Petition's fl6, Mr. Sclafani's fl55 falsely asserts
that I have not denied the Petition's fl6. As to flSECOND of my Answer,
expressly denying the Petition's !f7, Mr. Sclafani's affrmation ignores it, while
throughouthis affirmationhe improperlyrepeats (atJ[J[35-36,53-54,68, 103)-
as if 'undisputed fact' - that the term of the October 30, 1987 occupancy
agreement had ended.

166. Mr. Sclafani offers no documentary evidence to support his
Petition's ufl6 and 7. He does not annexthe contract of sale and its occupancy
agreement which is part thereof nor the approved sublet application, to which
neither his Petition nor motion refer. By contrast, these documents are all
annexed as Exhibits A and B to mv Answer.

167. The language of the October 30, 1987 occupancy agreement
(Exhibit A-2), which expressly states that 'in no way do the parties intend to
establish a landlord/tenant relationship' (lTlG), contains no provision
terminating the right of occupancy where the Purchasers - myself and my
mother - had elected to purchase the apartrnent. Rather, its language is as
follows:

'If they have elected to purchase, they shall have the right to
continue in occupancy to the date of closing.' (lTlA).

168. The October 30, 1987 occupancy agreement additionally states:

'The parties agree that ifthe Purchasers fail to close as provided
for in the Contract of Sale or on any adjourned date consented to
by the parties, or if the Purchasers elect to cancel the contract as
provided the Purchasers shall be allowed to continue occupancy
on a month to month basis as provided herein.' (fllF,
underlining added).

169. The 'month to month' occupancy applicable to the frst described
situation where 'the Purchasers fail to close as provided for in the Contract of
Sale or on any adjourned date consented to by the parties' obviously spans to
the eventual 'date of closing'. Both with respect to it and to the second-
described sifuation where 'the Purchasers elect to cancel the contract', the
occupancy agreement specifies payment of '$1,000.00 per month for use and
occupancy of the premises' (tTlG).
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I70. Because ofthis express language andthe factthatMr. McFadden
'consented to' an 'adjourned date' of the 'date of closing' when he became a
co-plaintiff with myself and my mother in the federal lawsuit, the Petition
omits both that language and the fact that Mr. McFadden was a co-plaintiff in
the federal lawsuit. Indeed, the Petition omits any allegation aboutthe lawsuit,
whose existence it entirelv conceals.

l7l. The federal lawsuit in which Mr. McFadden was a co-plaintiff
with myself and mymother constituted a written agreement- ifnot an implied
contract - between the parties to maintain and enforce the contract of sale and
occupancy so as to effectuate a'date of closing'.

172. Tellingly, Mr. Sclafani's affirmation, forced to confront the
existence of the federal lawsuit by my Fifth, Sixth, and Seventh Affirmative
Defense (ITflTWELFTH through THIRTY-THIRD) and First Counterclaim
(IT'IIEIGHTY-FIRST through EIGHTY-THIRD), conceals that the lawsuit was
commenced with Mr. McFadden as co-plaintiff (his l[fl75, 80, 84-87, 97,102,
104, 109, I 16). In so doing, Mr. Sclafani effectively concedes the legal
implications of same vis-a-vis the occupancy agreement and contract of sale.

173. My Seventh Affirmative Defense stated, at its outset:

'Notwithstanding the federal suit ended in 1993, adverse to
respondent, petitioner did not then or thereafter seek her eviction
by reason thereof or otherwise clariff the basis of her
occupancy, as he readily could have.' (1IIWENTY-THIRD)

174. Such is true and correct and Mr. Sclafani's motion presents no
documentary evidence or even specific allegations to the contrary. Norhas he
come forward with any affidavit from Mr. McFadden, notwithstanding it is
Mr. McFadden - not Mr. Sclafani - who has personal knowledge of the
relevant facts. Consequently, the contract of sale and its occupancy agreement
- the documents which were the subject of the federal lawsuit and on which
Mr. McFadden contentedly relied in maintaining my occupancy - did not end
or terminate.

The Petition's tl1J9. 10. and 11 Allegations that There was a 'Rentlall'
Whose 'Term Expired on May 31" 2007' is False

17 5. The three paragraphs of the Petition immediately following its !f8



of an 'oral agreement' wherein I became Mr. McFadden's 'subtenant...on a
month to month basis' are:

'l[9: that I 'rented' the apartment from Mr. McFadden for a
'term', which'expired on May 31,2007';

fl10: that I remained 'after expiration of the term'; and

fll1: that 'At lease (sic) thirly (30) days before the expiration
of the said term', I was 'seryed in the manner provided for by law
with a notice in writing' that Mr. McFadden had 'elected to
terminate...[my] tenancy' and that '...unless I removed from the said
premises on the day on which said term expiredo, he would
'commence summary proceedings under the Statute to remove [me]
therefrom'.

17 6. All of these allegations are false as a matter of law and fact - and
flSECOND of my Answer denies each of them.

177. I did not 'rent[]' the aparfrnent and Mr. Sclafani has produced no
documentary evidence of a'rental'. Nor does Mr. Scalfani explain how a
month to month tenancy has any 'term', except for that particular month. The
implication of Mr. Sclafani's use of these two words in the Petition is that I had
a lease whose expiration was May 31,2007. I had no lease and Mr. Sclafani
has produced none.

I78. The sole basis for my occupancy, as set forth by my Answer, is
the October 30, 1986 occupancy agreement pursuant to the contract of sale
(Exhibits A-2, A-l), as to which, additionally, there was an approved sublet
application (Exhibits B-1, B-2).

179. As for these'summary proceedings underthe Statute' to remove
me from my home of nearly twenty years, neither the Notice of Petition nor
Petition cites any legal authority, statutory or otherwise, for my eviction, let
alone under the circumstances at bar.
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The Petition's 1113 Alleeation that the Apartment is Not Subject
to the Emergency Tenants Protection Act or Other Rent Regulation is

Disputed. and the Petition's 1114 is False

180. The Petition, whose material omissions include its failure to
identiff the amount I have paid for monthly use and occupancy of the subject
apartment at any point over the past twenty years and that the event
precipitating Mr. McFadden's notice purporting to terminate my 'tenancy' was
my questioning his unilateral and unexplained $l l5 monthly increase, asserts
at'||Jl3:

'The premises are not subject to the Emergency Tenants
Protection Act or other rent regulation pursuant to the
Resolution adopted by the Common Council of the City of
White Plains of September 9, 1992 because the premises is a
coop apartment, the shares of the coop cooperation that owns the
premises and that are appurtenant thereto having been sold by
the sponsor in an arms length sale to a bona fide purchaser; to
wit; petitioner, as and for the purchaser's actual residence.'

Such assertion immediately precedes the Petition's fl14 that:

'The fair market value ofrespondent's use and occupancy ofthe
said premises from the date that the term of respondent's
tenancyterminated is atthe rate of $2,200.00 permonth; nopart
of which petitioner has received.'

181. '{IlIHIRD of my Answer denies the Petition's tf13 'upon
information and belief, with my flSECOND denying the Petition's fl14
without qualification.

182. My denial 'upon information and belief of the Petition's !f13
was based on initial inquiries made to the Office ofRentAdministration ofthe
New York State Division of Housing and Community Renewal. As that
agency has the expertise and capacity to determine the truth of the Petition's
J[13 claim, I filed with it a formal request for same (Exhibit H,p.2), contained
in a 'Complaint of Improper Eviction'. Such complaint recited what I had
been told:
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'I understand from Roberto Rodriguez of your office[] with
whom I spoke on August 21,2007, that your file for 16 Lake
Street shows that Apartment 2C was originally covered under
the Emergency Tenancy Protection Act and that there is nothing
on file showing thatit is no longer covered. I also understand
from Rosemary Cantaloupe of your office, with whom I spoke
on July 24.2007 that it is unclear that the September 9, 1992
Common Council Resolution would have removed coverage.
According to Ms. Cantaloupe, White Plains got'creative' in its
Resolution, which she said was vague as compared to other
municipal resolutions, including as to whether or not it was to be
applied refroactively. She further stated that the Office of Rent
Administration could never get a definitive answer at that time
and that such Resolution might have been superseded by the
Rent Regulations Reform Act of 1993, passed by the State
Legislature, which was prospective in effecting deregulation of
co-ops and condos after luly 7, 1993.'

183. With respect to the Petition's 1T14, I do not have a'tenancy', as
such is expressly disavowed by the occupancy agreement, which is the basis
upon which I have been living in the aparhnent pursuant to the contract of sale.
Additionally, Mr. Sclafani has already produced documentary evidence, by his
Exhibit C, that Mr. McFadden did receive my two checks for June and July
'use and occupancy' - checks which are each $660 dollars more than the
occupancy agreement required me to pay.

184. As for the 'fair rnarket value' of my ouse and occupancy', the
$2,200 sum purported at fl14 is without identiffing anything about the
condition of the apartment, including the lack of functioning air conditioners
during the hot summer months (D-4, G-7). This, quite apart from not
identi$ing that such amount is a whopping $425 more than the 'use and
occupancy' Mr. McFadden was unilaterally demanding, without explanation,
before purporting to terminate my'tenancy' (Exhibit G-1) - and $540 more
than the monthly 'use and occupancy' I had been paying before that (Exhibit
c-4)."

' Sassower's moving affidavit then concluded with a 2-l/2 page section of law and

argument in support of the fourth and fifth branches of her cross-motion: for costs and
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sanctions under 22 NYCRR $130-1.1 and 'oappropriate action" by the Court pursuant to

$100.3D(2) of the Chief Administrator's Rules Governing Judicial Conduct. It was as

follows:

"185. This Court posts - on the window of its Clerk's Office - a

warning with respect to papers filed. It is the warning of 22 NYCRR $ I 30- I . I

et seq.that all papers filed or submiffed to the Court must be signed and that

such signature

.certifies that, to the best of that person's knowledge,
information and belief, formed after an inqurry reasonable under
the circumstances, the presentation of the paper of the
contentions therein are not frivolous as defined in subsection (c)

ofthe section 130-1.1'

Pursuant to that subsection, conduct is 'frivolous' if:

.(1) it is completely without merit in law and cannot be
supported by a reasonable argument for an extension,
modification or reversal of existing law;

(2) itis undertaken primarily to delay or prolong the resolution
of the litigation, or to harass or maliciously injure another; or

(3) it asserts material factual statements that are false.'

186. Mr. Sclafani's dismissal motion meets all three definitions of
frivolous. As hereinabove demonstrated with paragraph-by-paragraph
specificity, his motion rests on scores of 'material factual statements that are

false', is completely unsupported by law for the relief it seeks, and advances
no 'reasonable argument' with respect thereto. As such, it cannot be seen as
having had any purpose but to 'maliciously injure' me, which it has done by
necessitating that I drop all other pressing professional obligations so as to
respond. That Mr. Sctafani noticed his motion for August 27,2007, giving me
less than tfuee days from the August 24th date on which I received it by
overnight mail and then, on the August2Tth return date, opposed my request
for a two-week adjournment to put in my responding papers underscores his
malicious, unethical, advantage-taking conduct.



187. Yet Mr. Sclafani's dismissal motion is not merely 'frivolous.
Over and again, it is 'fraudulent' and a 'fraud on the court' - as those terms are
defined by Black's Law Dictionaqy (7ft ed. 1999)andNew York's Disciplinary
Rules of the Code of Professional Responsibiliryn'25. As such it warrants Mr.
Sclafani's referral to disciplinary authorities for violation of Code provisions
proscribing a lawyer from 'Engag[ing] in conduct involving dishonesty, fraud,
deceit or misrepresentation' (22 NYCRR $ 1200.3(a)(a)) and from 'Knowittgly
mak[ing] a false statement of law or fact' on behalf of his client 22 NYCRR

91200.33(aX5), as well as his referral to criminal authorities. Penal Law

$210.10, pertaining to perjury, makes it a felony for a person to swear falsely
when his false statement is:

'(a) made in a subscribed written insfument forwhich an oath is
required by law, and (b) made with intent to mislead a public
servant in the performance of his official functions, and (c)
material to the actiono proceeding or matter involved.'

Judiciary Law $487 makes it a misdemeanor for an attorney to be 'guilty of
any deceit or collusion or [to] consent[] to any deceit or collusion, with intent
to deceive the court or any party'.

188. Such disciplinary and criminal referrals would represent the
'appropriate actiono mandated by this Court's 'Disciplinary Responsibilities'
under $100.3(C) of the Chief Administrator's Rules Governing Judicial
Conduct, which requires:

'(2) A judge who receives information indicating a substantial
likelihood that a lawyer has committed a substantial violation of
the Code of Professional Responsibility shall take appropriate
action."fr'26 (emphasis added).

*fu.25 The Code's definitions section specifies "fraud" as involving:

oscienter, deceit, intent to mislead, or knowing failure to correct misrepresentations
which can be reasonably expected to induce detrimental reliance by another',22
NYCRR $1200.1(i)"

*tu.26 This reporting duty has been reiterated by the Advisory Committee on Judicial Ethics,
See, inter alia,Op.89-54,89-74,89-75;91-114. Its importance is furtherunderscored inthe
ABA/BNA Lawyers' Manual on Professional Conduct: 'It cannot be emphasized shongly
enough that lawyers and judges must report unethical conduct to the appropriate disciplinary
agency. Failure to render such reports is a disservice to the public and the legal profession.
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189. The within showing constitutes more than a 'substantial
likelihood' of 'substantial violation'. It is the 'hard evidence' of an
unremitting pattem of substantial Code violations by Mr. Sclafani - for which
'appropriate action' is essential. As stated by the New York Court ofAppeals:

'the courts are charged with the responsibility of insistingthat
lawyers exercise the highest standards of ethical
conduct...Conduct that tends to reflect adversely on the legal
profession as a whole and to undermine public confidence in it
warrants disciplinary action (see Matter of Holtzman,TSNY2d
184,l9l, cert denied, _US_, I 12 S.Ct 648; Matter of Nixon,
53 ADzd 178, l8l-182; cf., Matter of Mitchell,40 NY2d 153,
156)." Matter of Rowe,80 N.Y.2d 336,340 (1992)."

The September 6. 2007 Court Proceedinss before Judse Jo Ann Friia
& Sclafani's Opposition Papers

Shortly before the September 6,2007 court proceeding commenced, Sclafani handed

Sassower reply papers in opposition to her cross-motion. These consisted ofhis own 2l-page

affirmation, dated September 5,2007, to which was annexed a six-sentence affidavit from

McFadden, dated September 5,2007, endorsing and incorporating "all ofthe statements and

allegations" of Sclafani's accompanying affirmation, as well as his previous one.

Sassower requested a right of reply and White Plains City Court Judge Jo Ann Friia,

who was presiding, gave her until September 11,2007 to do so.

Judges in particular should be reminded of their obligation to report unethical conduct to the
disciplinaryagencies.'(See,'StandardsforlmposingLawyerDiscipline,Preface,0l-802)See
also, People v. Gelbman, 568 N.Y.S.2d 867, 868 (Just. Ct. l99l) 'A Court cannot
countenance actions, on the part of an attorney, which are unethical and in violation of the
attorney's Canon on Ethics... . ... A Court cannot stand idly by and allow a violation oflaw or
ethics to take place before it.'."
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Sassower's September 11.2007 Affidavit in Replv
& in Further Support of her Cross-Motion

On September I l, 2007, Sassower served and filed a3l-page reply affidavit, whose

prefatory par agr aphs stated :

"3. As hereinafter shown, Mr. Sclafani's affirmation - and Mr.
McFadden's skimpy affidavit which it appends - continue the pattern of
litigation misconduct chronicled by my cross-motion, reinforcing my
entitlement to all the relieftherein sought. Indeed, to the extent that the Court
might have been charitably inclined to limit discharge of its mandatory
'Disciplinary Responsibilities' against Mr. Sclafani and Mr. McFadden by
imposition of sanctions and costs under 22 NYCRR $130-1 .1 et seq., there
should now be no doubt that referral to the Westchester County District
Attorney is in order for their perjuries, as likewise referral of Mr. Sclafani to
the appropriate grievance committee.

4. In the interest ofjudicial economy - and because there is literally
no opposition, as a matter of law,to that branch of my cross-motion as seeks
summary judgment pursuant to CPLR $3211(c) or, for that matter, to the
branch of my cross-motion as seeks dismissal based on my Fifth, Sixth,
Seventh, Eighth, Ninth, and Tenth Affirmative Defenses pursuant to CPLR
$321l(a)l - each of these defenses being 'founded upon documentary
evidence' - I will first address my entitlement to the granting of summary
judgment/dismissal - and the legal standards applicable thereto before replying
to Mr. Sclafani's affirmation section by section

5. Such will demonstrate that the Petition must be tfuown out 'on
the papers' because, as a matter of law,there are no fact issues upon which to
waste the Court's time by a trial. This is consistent with what Judge Friia
stated on the September 6,2007 return date ofmy cross-motion,towit,thatthe
Court's consideration of the motions herein will be as to 'questions of law',
'Points of law will be addressed' with 'Any issues of fact, referred to hearing
or trial' (Exhibit BB, p. 9, lns. 5-15)."

Sassower's reply affidavit thereupon provided 2-l/2 pages of caselaw and treatise

authority as to the legal standard applicable to dismissal and summary judgnent motions:
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"10. The affidavit is 'the foremost source of proof on motions',
Siegel, New York Practice, $205 (1999 ed., p. 324). In dismissal motions, it is
'theprimary source ofproof , Siegel, McKinney's ConsolidatedLaws ofNew
York Annotated, Book 7B, C32ll:43 (1992 ed., p. 60), as it is on summary
judgment motionso Siegel, New York Practice, $281 (1999 ed., p. 442).tu3.

11. In Zuckerman v. City of N.Y,49 NY2d 557 (1980), our highest
state court articulated the strict requirements on summary judgment motions:

'To obtain summary judgment it is necessary thatthe movant establish
his cause of action... 'sufficiently to warrant the court as a matter of
law in directingjudgment' in his favor (CPLR 32l2,subd [b]), and he
must do so by tender of evidentiary proof in admissible form. On the
other hand, to defeat a motion for summary judgment the opposing
party must'show facts sufficientto require atrialof any issue of fact'
(CPLR 3212, subd [b]). Normally, if the opponent is to succeed in
defeating a sunmary judgment motion, he must make his showing by
producing evidentiaryproof in admissible form... We have repeatedly
held that one opposing a motion for summaryjudgment mustproduce
evidentiary proof in admissible form. . . or must demonstrate acceptable
excuse for his failure to meet the requirement of tender in admissible
form; mere conclusions. . . or unsubstantiated allegations or assertions
are insufficient' (Alvordv. Swft & Muller Constr. Co., 46NY2d276,
281 -282; Fr ie d v. B ow er & G ar dner, 46 NY 2d 7 65, 7 67 ; P I atzman v.
American Totalisator Co.,45 NY2d 910,912; Mallad Constr. Corp.
v. County Fed. Sav. & Loan Assn.o 32 NY2d 285,290).' at 562

'[T]he basic rule followed by the courts is that general

eefr3 'An affidavit must state the truth, and those who make affidavits are held to a strict
accountability forthe truth and accuracy oftheir contents', Corpus Juris Secundum,Yol.2A,

547 (1972 ed., p. 487). "False swearing in either an affidavit or CPLR 2106 affrmation
constitutes perjury under Chapter 2I0 of the Penal Law", Siegel, New York Practice, $205
(1999 ed., p. 325). 'Affidavits on any motion should be made only by those with knowledge
of the facts, and nowhere is this rule more faithfully applied than on the motion for summary
judgment.' Id,528I @. aa\.

'An affrdavit opposing a motion for summary judgment must indicate that it is
being made by one having personal knowledge ofthe facts. An affidavit not based
on personal knowledge constitutes hearsay and may not be utilized to defeat a
motion for summary judgment...' 6B Carmodv-Wait 2d, $39:69: (1996 ed., pp.
225-6)."

12.
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conclusory allegations, whether of fact or lawo cannot defeat a motion for
summary judgment where the movant's papers make out a prima facie basis
for the grant of the motion', Vol. 68, Carmody-Wait 2d, $39:66 (1996 ed., p.
219).'A party opposing a motion for summary judgment cannot rely on mere
denials, either general or specific...it is not enough for the opponent to deny
the movant's presentation. He must state his version and he must do so in
evidentiary form.' Id. $39:56 (pp. 163-4). The party seeking to defeat
summary judgment 'must avoid mere conclusory allegations and come forward
to lay bare his proof...', Siegel, New York Practice $281 (1999 ed., p. a4l.
'fM]ere general allegations will not suffice', Vol. 68 Carmody-Wait 2d $39:52
(1996 ed., p. 157). '[T]he burden is on the opposing party to rebut the
evidentiary facts and to present evidence showing that there exists a triable
issue of fact. Such party must assemble, lay bare, and reveal his proofs. ..some
evidentiary proofs are required to be put forward', Id., $39:53 (pp.159'60);
Stainless, Inc. v. Employers Fire Ins. Co.,4l8 NYS2d 76, affi. 49NY2d924,
as well as Siegel, McKinney's Consolidated Laws of New York Annotated,
Book 78, CPLR 3212:16).

13. 'Failing to respond to a fact attested in the moving papers...will
be deemed to admit it', Siegel, New York Practice, $281 (1999 ed., p. 442) --
citing Kuehne & Nagel, Inc. v. Baiden,36 N.Y.2d 599 (1975), itself citing
Laye v. Shepard,265 N.Y.S .2d142 (1965), af?d,267 N.Y.S.2d 477 (1" Dept.
1966) and Siegel, McKinney's Consolidated Laws of New York Annotated,
Book 78, CPLR 3212:16. 'If a key fact appears in the movant's papers and
the opposing party makes no reference to it, he is deemed to have admitted it'
id. (1992 ed., p. 324). '[I]f answering affidavits are not produced, the facts
alleged in the movant's affidavits will usually be taken as true', 2 Carmody-
Wait $8:52 (1994 ed., p. 353). Where answering affidavits are produced, they
'should meet traversable allegations' of the moving affidavit. 'Undenied
allegations will be deemed to be admitted' , id, citingWhitmore v. J. Jungman,
Inc. ,129 NYS 776,777 (S.Ct. ,  NY Co. 1911).

14. Additionally, relevant is Ellen v. Lauero 620 N.Y.S.2d 34 (ft
Dept., 1994) - cited in 68 Carmody-Wait 2d (1996) $39:54 (at p. 161):

'A court reviewing a motion for summary judgment will tend to
conskue the facts 'in a light most favorable to the one moved against,
but this normal rule of summary judgment will not be applied if the
opposition is evasive, indirect, or coy.o', citing Siegel, New York
Practice $281 and Prudential Ins. Co. of Am. v. Dewey, Ballantine,
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Bushby, Palmer & Wood, 170 A.D.2d 108, 573 N.Y.S.2d 981 (1"
Dept. 1991), aff'd 80 N.Y.2d 377,590 N.Y.S. 831.

15. Moreover, and as set forth by my cross-motion (at fl4), 'when a
litigating party resorts to falsehood or other fraud in trying to establish a
position, a court may conclude that position to be without merit and that the
relevant facts are contrary to those asserted by the par.ty.' Corpus Juris
Secundum Vol. 3lA,166 (1996 ed., p. 339)."

The balance of Sassower's 35-page affidavit then detailed the perjury and deceit of

virtually every sentence of Sclafani's opposinglreply affirmation and ofMcFadden's skimpy

six-sentence affidavit it appended - all in the context of demonstrating her entitlement to

dismissal and summary judgment, as a matter of law.

With respect to her matter of law entitlement to summary judgment, Sassower's reply

affidavit summarized the state of the record. as follows:

"16. My cross-motion for summary judgment as to the Petition
pursuant to CPLR $321l(c) is set fonh at flflI49-184 of my affidavit therein.
These 36 paragraphs, spanning 1 I pages of my affidavit and encompassing the
extensive exhibits annexed to my Answer and cross-motion, corroborate the
truth of my denials of the Petition's fln6,7,8, 9, 10, 11, 13, and 14, showing
them to be false:

flfl150-163 particularize facts demonstrating the falsity of the
Petition's fl8 as to a supposed 'oral agreement' between Mr.
McFadden and myself - with my flfl161-162 speciffing the minimal
information an affidavit from Mr. McFadden would have to contain in
substantiation of an 'oral agreement':

(a) its date;
(b) whether it was face-to-face or by phone;
(c) the terms allegedly agreed to, including duration of
occupancy, occupancy charges, and persons covered;
(d) an explanation as to why such ooagreement" was oral, rather

than written;
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nfl64-174 particularize facts demonstrating the falsity of the
Petition's tf'||f6 and 7 as to a supposed end and termination of the
October 30,1987 contract ofsale and occupancy agreement-wittr my
t[74 identiffing that Mr. McFadden had not come forward with any
affidavit denying or disputing my I|IWENTY-THIRD ofmy Seventh
Affirmative Defense. to wit.

'Notwithstanding the federal suit ended in 1993, adverse to
respondent, petitioner did not then or thereafter seek her eviction
by reason thereof or otherwise clariff the basis of her
occupancy, as he readily could have';

n]i|'75-179 particularize facts demonstrating the falsity of the
Petition's 1Tfl9, 10, and l l as to a supposed 'rental' whose 'term
expired on May 31,2007';

1|fl180-182 particularize facts demonsfrating that the Petition's !f 13 as
to the supposed lack of rent regulation with respect to my occupancy
of the apartment was disputed;

!TlTl80-184 particularize facts demonstrating the falsity of the
Petition's !fl4 as to petitioner's supposed non-receipt of any 'part' of
'use and occupancy' since the supposed termination ofthe term ofmy
'tenancy'.

17. Mr. Sclafani's opposition/reply affirmation contains a single
pertinent paragraph - fl68 - under a title heading 'Respondent is Not Entitled
to Summary Judgment' (at p. 20), whose single sentence states:

'Respondent's papers offer nothing upon which summary judgment
could, or should, be granted to her dismissing the petition herein or
otherwise.'

18. This bald-faced deceit is immediately apparent from examination
of what my 'papers...offer' in support of summary judgment - to wit, my
cross-motion' s J[!f 1 49- 1 84.

19. As for Mr. McFadden's affidavit, it endorses the truth of Mr.
Sclafani's affirmation, incorporating all its statements andallegations, without
making any statement as to having read my cross-motion or even my Answer.
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20. As established by the above-quoted legal authorities, such
affidavit and affirmation do not constitute opposition, as a matter of law,but,
indeed, by their deceit buttress my entitlement to summary judgment, as a
matter of law."

With respect to her matter of law entitlement to dismissal, Sassower's reply affidavit

summarized the state of the record. as follows:

oo2l. My cross-motion for dismissal ofthe Petition based on my Fiftlt
Affirmative Defense (Equitable Estoppel and Unjust Enrichment),my Sixth
Affirmative Defense (Detrimental Reliance), my Seventh Affirmative Defense
(Implied Contract, Detrimental Reliance & Fraud), my Eighth Affirmative
Defense (Extortion and Malice), my Ninth Affirmative Defense (Breach of
Covenont of Good Faith & Fair Dealing), and my Tenth Affirmative Defense
(Fratd; Retaliatory Eviction; & Intentional Infliction ofEmotional Distress)ha
- each pursuant to CPLR $3 2 I 1(a) I for defenses 'founded upon documentary
evidence' - is set forth at nn79-l2l of my moving affidavit therein. Such
paragraphs are additionally buttressed by my showing with respect to my First
Counterclaim (Prior Proceedings), my Second Counterclaim (Fraud from
April 2003 Onward & Extortion), my Third Counterclaim (Fraud &
Intimidation in June 2006, Retaliatory Eviction), and my Fourth Counterclaim
(Ensuring the Integrity of the Judicial Process), set forth at\1I22-148 of my
cross-motion affidavit. These 69 parcgaphs of my affidavit, spanning 23
pages and encompassing the voluminous exhibits annexed to my Answer and
cross-motion, not only documentarily establish the truth of my six substantive
affirmative defenses and four counterclaims, but that Mr. Sclafani's motion to
dismiss them violated fundamental rules pertaining to such motions and was,
again and again, an outright fraud on the Court.

22. The totality of Mr. Sclafani's opposition to my requested relief
of dismissal of the Petition based on these affirmative defenses and
counterclaims consists of two paragraphs - his flfl65-6t61 - under his title
heading 'Respondent's 'Fifth', 'Sixth', 'Seventh', 'Eighth', Nine', and'Tenth'
'Affirmative Defenses' and 'First', 'Second', 'Third', and 'Fourth'
' Counterclaims' Are Meritless'.

"fii.4 These are my six substantive affirmative defenses - and are preceded by four
procedural affirmative defenses: (I) Open Prior Proceedings;(2) Petitioner's Receipt ofUse
and Occupancy; (3) Lack of Subject Matter Jurisdiction; (4) Failure to Join Necessary
Parties - as to which my cross-motion seeks dismissal on other CPLR $3211 grounds."
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fl65 purports that my cross-motion

'add nothing of substance to the question as to the sufficiency ofthose
defenses and counterclaims but simply rehash the same meritless
assertions as respondent raised in her Answer and as petitioner has
addressed in his moving papers herein.',

With tl66 thereupon asserting,

'For the reasons set forth in petitioner's motiono those 'Affirmative
Defenses' and 'Counterclaims' must be dismissed.' (fl66).

23. Once more, these bald-faced deceits are immediately apparent
from examination of these 69 paragraphs of my cross-motion: 1|fl79-148,
meticulously demonstrating not only the 'merit' of my six substantive
affirmative defenses, but the flagrant deceit of Mr. Sclafani's motion in
seeking to dismiss them.

24. As for Mr. McFadden's affidavit, it endorses the truth of Mr.
Sclafani's affirmation, without making any statement as to having read either
my cross-motion or Answer.

25. As established by the above-quoted legal authorities, such
affidavit and affirmation do not constitute opposition ) as o matter of law,bvt,
indeed, by their deceit buttress my entitlement to the Petition's dismissal
pursuant to CPLR $321 l(a)l , as a matter of law, based on my six affirmative
defenses, each 'founded upon documentary evidence'."

Sassower's September I 1, 2007 reply affidavit also contained the following request:

"that the Court make disclosure, pursuant to $100.3F of the Chief
Administrator's Rules Governing Judicial Conduct, of any facts bearing upon
its ability to be fair and impartial - or otherwise disqualiff itself pursuant to
$ 100.3E thereof and Judiciary Law $ 14 - so that this important and substantial
case is decided on the facts and law." (p.29, fn. 7).
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Judee Hansburv's October 11.2007 Decision & Order

A month later, on October 11,2007, Judge Hansbury issued a six-paragraph decision

& order denying McFadden's August 23,2007 motion, denying Sassower's September 5,

2007 cross-motion, and, sua sponte, consolidating "any prior pending action with the instant

proceeding". The decision identified NONE of the facts, law, or legal argument presented

by Sassower' s Septemb er 5 ,2007 cross-motion and failed to make even the most rudimentary

determinations with respect to Sassower's Affirmative Defenses and Counterclaims - which,

together with her Answer, the decision failed to even mention, including in its CPLR

$2219(a) recital of "papers...read". In so doing, Judge Hansbury neither disclosed facts

bearing on his ability to be fair and impartial in this case, nor acknowledged the existence of

such request in Sassower's papers.

Sassower's Notice of Appeal from the October 11.2007 Decision & Order
and Sclafani's Notice of Cross-Appeal

On November 5,2007 Sclafani served Sassower with notice of entry for the October

11,2007 decision & order, purporting same to have been "duly entered in the office of the

clerk ofthe within named court on October 11,2007". The attached copy ofthe October 11,

2007 decision & orderbore no entry stamp or signature ofthe Clerk. In fact, the October 11,

2007 was not then or thereafter entered.

By notice of appeal, dated and filed December 5, 2007, Sassower appealed to this

Court from the October I1,2007 decision & order denying her September 5, 2007 cross-

motion. By notice of cross-appeal, dated December 14,2007 , McFadden also appealed to



this Court from the October 11,2007 decision & order'oinsofar as it denied his motion for

judgment dismissing [Sassower's] various 'affirmative defenses' and counterclaims".

Not until July 31, 2008 did the White Plains City Court Clerk's Office forward same

to the Appellate Term as part of its "Clerk's Return on Appeal" for this case whose index

number below is #1502107.

ARGUMENT

Judge Hansbury's October 11,2007 decision & order flagrantly violates controlling

legal and adjudicative standards and falsifies the factual recordT to deprive Sassower ofrelief

to which she is entitled, as a motter oflatv: dismissal ofthe Petition & summaryjudgment on

her four Counterclaims8, costs & sanctions against McFadden and his counsel, and their

referral to disciplinary and criminal authorities. lndeed, it is "so totally devoid ofevidentiary

support as to render [it] unconstitutional under the Due Process Clause" ofthe United States

Constitution,Garnerv. StateofLouisiana,36S U.S. 157, 163 (1961);Thompsonv. Cityof

CPLR Q5501: Scope ofreview

"(d) Appellate term. The appellate term shall review questions of law and questions of fact."

RPAPL $743: Answer

oo...The answer may contain any legal or equitable defense, or counterclaim. The court may
render affrrmative judgment for the amount found due on the counterclaim.";

UCCA $208: Counterclaims

"The court shall have jurisdiction of counterclaims as follows: (a) Of any counterclaim the
subject matter ofwhich would be within the jurisdiction of the court if sued upon separately.;
(b) Of any counterclaim for money only, without regard to amount."
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Louisville,362 U.S. 199 (1960). This is established by Sassower's 30-page analysis of

Judge Hansbury's October ll, 2007 decision & order, presented by her November 9,

2007order to show cause for its vacatur upon Judge Hansbury's disqualification for

demonstrated actual bias and interest orupon the granting ofreargument and reneu'ale, which

Judge Hansbury denied by his January 29,2008 decision & order, the subject of Sassower's

accompanying appeal under #2008-1428-WC.

As the Court will be reviewing the November 9,2007 order to show cause on

Sassower's accompanying appeal, its 30-page analysis of the October 1I,2007 decision &

order is incorporated by reference, in the interest of judicial economy. Such analysis is

dispositive of the Questions herein presented.

POINT I

Sassower's Entitlement, As A Matter of Law,
to the Dismissal & summary Judgment Requested by the second
and Third Branches of her September 51 2007 Cross-Motion, as
Likewise to the Granting of its Fourth and Fifth Branches for
costs/sanctions under 22 NYCRR $130-1.1 & to Disciplinary and
criminal Referrals Pursuant to the court's Mandatory
"Disciplinary Responsibilitieso' under $100.3D of the chief
Administrator's Rules Governing Judicial Conduct

Judge Hansbury's decision denied the second and third branches of Sassower's

September 5,2007 cross-motion for dismissal and summary judgnent by converting them

The 30-page analysis spans from pages 5-35, all under the capitalized and bold-faced title heading:

*THE ocToBER 
''l'2007 

DECISION MAMFESTS THE COURT'S ACTUAL
BIAS REQUIRING VACATUR UPON THE COT]RT'S DISQUALIFICATION
OR UPON THE GRANTING OF REARGUMENT & RENEWAL''.



into a single branch, stating:

"That branch ofrespondent's motionpursuantto CPLR $$321 l(aXl); (D;();
(5); (10) and32ll(c) is denied. The movingpapers and documentary exhibits
annexed thereto fail to conclusively establish entitlement to the requested
relief. Rather, a comprehensive review of the motion papers and exhibits
discloses triable issues of fact with respect to the nature and terms of
respondent's tenancy. Further, in view of the issues of fact presented, the
Court declines to treat respondent's motion to dismiss as an application for
surnmary judgment (see generally Bowes v. Healy,40 AD3d 566; CPLR
$321 I [c]) ."

These four sentences are completely unsupported factually and legally - and

insupportable.l0 Indeed, the decision offers no facts to support its conclusory assertion that

Sassower's "moving papers and documentary exhibits fail to conclusively establish

entitlement to the requested relief'. Nor does it identiff any conflicting evidence creating

"triable issues of fact with respect to the nature and terms of [her] tenancy".ll As for the

decision's admission that Judge Hansbury "decline[d] to treat [Sassower's] motion to dismiss

as an application for summary judgment" - in other words that he did NOT adjudicate her

entitlement to summary judgment - the single cited case of Bowes v. Healy is no legal

r0 The following analysis is excerpted from fllil3-l 5,lg-20 of Sassower's Novembe r 9,2007 order to
show cause.

rr "[A] mere conclusion which is not supported by any finding of fact is clearly insufficient...'The
findings in the decision are mere conclusions wholly lacking in factto give them support."o, Kundlav. SJtmans,
9 A.D.2d l12l (4il' Dept. 1959). Cl, CPLR 54213. Decision of the court "shall state the facts it deems
essential" - such being "necessary to insure both a proper adjudication in the trial court and an adequate
reviewintheappellatecourts.", Driskellv.Alfano,l2A.D.2dg73,g74(2odDept. 1961), cifingMasonv.Lory
Dress Co.,277 A.D.660 (1't Dept. l95l). 'oA statement of the essential facts determined has been held to be a
requisite in the case of quasi-judicial tribunals (Matter of Scudder v. O'Connell, 272 App. Div. 2 5 1). It is a
requisite also of a decision by a court.", Mason, at 664.
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authority for such proposition.

In Healy, the Appellate Division, Second Department stated:

"although the Supreme Court was authorized to treat the motion as one for
summary judgment upon 'adequate notice to the parties' (CPLR 3211[c]), no
such notice was given, and none of the recognized exceptions to the notice
requirement are applicable here (see Mihlovanv Grozavu,72N.Y.2d 506, 531
N.E.2d 288, 534 N.Y.S.2d 656). Neither par$ made a specific request for
sunmary judgment, and the record does not establish that they deliberately
charted a summaryjudgment course (see Mihlovanv Grozovu, supra; Moutafis
v Osborne, l8 AD3d 723,795 N.Y.S.2d 716: Sta-Brite Servs., Inc. v Sutton,lT
AD3d 570, 794 N.Y.S.2d 70). Moreover, the motion was not one which
exclusively involved 'a purely legal question rather than any issues of fact'
(Mihlovanv Grozavu, supra at 508; Moutafis v Osborne, supra). Under these
circumstances, the Supreme Court erred in treating the defendant's motion as
one for summary judgment without providing notice."

This is altogether inapposite. Sassower made a "specific request for summary

judgment" by a separate branch of her cross-motion and Scalfani responded to this

"deliberately charted...summary judgment course" by his opposing affirmation, in which

McFadden concurred. The "purely legal question" thereby presented was whether this

opposition was sufficient, as a matter of lavt, to defeat Sassower's request for summary

judgment. The answer, demonstrated by Sassower's September 11, 2007 reply affidavit, was

NO.

Sassower's September I l, 2007 reply affidavit provided Judge Hansbury with a

convenient roadmap of the record. 1i1i10- 15 set forth the law pertaining to summary judgment

and dismissal, with 1TlT16-20, 2l-25 summarizing her entitlement, as a matter of law,to both

the summaryjudgment and dismissal branches ofher September 5,2007 cross-motion-as to
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which Sassower was entitled to findings of fact and conclusions of law. Similarly,'111T88-90

of her reply affidavit established her matter of law entitlement to costs and sanctions against

McFadden and Sclafani and to their referral to disciplinary and criminal authorities. This

reliel sought by her cross-motion's fourth and fifth branches, was also transformed into a

single branch by Judge Hansbury's decision - and denied by a single sentence, stating:

"That branch of [Sassower's] motion which seeks the imposition of sanctions
and a referral to the Disciplinary Committee is denied."

Such denial is also completely unsupported factually and legally and insupportable -

and here the October I 1, 2007 decision offers not even a pretense of a reason and no law.t2

In addition to Sassower's dispositive September 11,2007 reply affidavit- extensive

portions of which are quoted at pages 27 -33 of this brief- are the funher particulars set forth

by Sassower's 3O-page analysis of the October I l, 2007 decision, embodied by her

November 9,2007 order to show cause for its vacatur: fll|l3-41 establishing her matter of

law entitlement to summary judgment and dismissal; n1142-47 establishing her matter of

t2 See Nadle v. L.O. Realty Corp,286 A.D.2d 130 (2001) - a case approvingly cited by the Appellate
Division, Second Department in Hartfurd Fire Insurance Co. v. Cheever Development Corp,289 A.D.2d292
(200r ):

".. . we now take this opportunity to explain the basis for our insistence on the inclusion ofthe
reasoning underlying a ruling. First ofall, as the Third Department has had occasion to note:

Written memoranda assure the parties that the case wzrs fully considered and
resolved logically in accordance with the facts and law.... (Dworeslqt v.
Dworeslqt,152 A.D.zd 895, 896.)

ln addition to the potential benefits to the litigants, the inclusion of the court's reasoning is
necessary from a societal standpoint in order to assure the public thatjudicial decision making
is reasoned rather than arbitrary."
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lqw entitlement to costs, sanctions and disciplinary and criminal referrals.

POINT II

The October 1l.o 2007 Decision is Contrary to Fact, Law, and an
Abuse of Discretion in Denying the First Branch of Sassower's
September 51 2007 Cross-Motion - and in Then Failing, Without
Explanationo to Adjudicate the Disputed and Potentially Dispositive
Issue of Whether She is Protected under Rent Regulations

Judge Hansbury's October 11,2007 decision denied the first branch of Sassower's

cross-motion, by a three-sentence parugraph stating:

"The branch of respondent's motion for an order referring this matter to the
Department ofHousing and Community Renewal is denied. Having reviewed
the papers, the Court finds that it has subject matter jurisdiction over this
proceeding. More specifically, whether or not the petitioner's cooperative
apartment is subject to the ETPA involves interpretation of statute/regulation
and resolution ofthis issues is not within the particular expertise ofthe DHCR
(see e.g. Davis v. Waterside Housing Co., Inc.,l82 Misc.2d 851)."

Such is contrary to fact, law, and an abuse of discretion - as analysis of this denial

reveals.l3

Firstly, Judge Hansbury's "find[ing]" that he had "subject matterjurisdiction" vis-d-

vls the DHCR was superfluous as Sassower's cross-motion raised no question with respect

thereto.la

Secondly, Judge Hansbury's citation to the 1999 lower court ruling in Davis v.

ll/aterside was inapposite - as such was reversed in 2000by the Appellate Division, First

13 The following analysis is taken, almost entirely andverbatim, from flfl48-54 of Sassower's November
9,2007 order to show cause.

14 See'JIflS, 182 of Sassower's September 5,2007 moving affrdavit; n126-35 ofher September 1 l,2OO7
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Department,2T4 A.D.2d 318, on precisely the point of that agency's o'expertise":

"The IAS court erred in ruling that...the issues before the court
were'not within DHCR's specialized field and do not involve
that agency's technical expertise.' To the contrary, the
L egislature has speci fi cally authorized that agency to administer
questions relating to rent regulation (McKinney's Llncons Laws
ofNY $ 8628 [c] [ETpA $ 8 (c)]).,'

Indeed, even had the lower court decision not been reversed on that precise point, as it

resoundingly was, Davis v. Waterside was distinguishable. There, the lower court noted that

DHCR had already issued a relevant advisory opinion which it could utilize in making its

determination, without the necessity of further assistance from DHCR. Judge Hansbury did

not purport that any comparable DHCR advisory opinion was available for his guidance.

Thirdly, Judge Hansbury misleadingly made it appear that the coverage question was

limited to "interpretation of stafute/regulation". It was not. Determination of coverage

includes such factual issues as whether anyone ever filed the necessary paperwork with

DHCR removing the aparhnent from coverage - and this was noted by Sassower's

September 5,2007 cross-motion affidavit (fl115, 182) and by her September I1,2007 reply

affidavit (!1fl26-3s).

Finally, having found that he had subject matter jurisdiction and that the DHCR had

no greater expertise than he in interpreting relevant statute/regulation, Judge Hansbury did

not then interpret the relevant statute/regulation, nor explain his failure to do so.

The good and sufficient reasons for the granting of the first branch of Sassower's

reply affidavit.
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September 5, 2008 cross-motion are highlighted byflfl26-35 ofher September 11,2007 reply

affidavit. With the exception of Judge Hansbury's misrepresentation as to the DHCR's

expertise, his October I1,2007 decision ignored them entirely.

POINT III

Judge Hansbury's Sua Sponte & Without Notice Consolidation of
"Any Prior Pending Action" with this Case is Contrary to Law and
Reversible,As A Matter of Law

Without adjudicating Sassower's First Affirmative Defense "Open Prior

Proceedings", Judge Hansbury ends his October 11,2007 decision with a pangraphstating:

"Last, the Court has reviewed 'Decision on Motion' dated December 19,l99l
under Index No. 651/89 and notes the following: The Hon. James B. Reap is
retired. Since the Order 'reserved decision' it does not fall within the ambit of
CPLR 9002. Additionally, to the extent a prior action remains pending, the
Court is not required to enter an order of dismissal under CPLR 32ll (a) ().
Rather, the Court will consolidate any prior pending action with the instant
proceeding to avoid duplicative trials and promote judicial economy (see
Toulouse v. Chandler, 5 Misc.3d [A], FN.9)."

Such not only fails to even identiff Sassower's First Affirmative Defense, but

replicates Sclafani' s misconduct in connection therewithl 5 :

(a) by failing to affirmatively acknowledge McFadden's prior City Court
proceeding under #651189 as open;

(b) by concealing entirely the Co-Op's prior City Court proceedings under
#434/88 and #500/88 - and that both of these are open;

(c) by citing Judge Reap's December 19,l99l decision, notwithstanding such

15 The following analysis is taken, almost entirely and verbatim, fromflflz7-3} of Sassower's
November 9,2007 order to show cause.
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is not the last document "under Index No. 65l/89" from which the status of
that proceeding would be determined - a fact highlighted by,lf!i155-156 of
Sassower's cross-motion affidavit and 11t73-75 of herreply affidavit, the latter
detailing that the December 19, l99l decision was the predictable product of a
biased court, being materially false and misleading.

As for Toulouse v. Chandler, whose correct citation is 5 Misc. 3d 1005 A; 798

N.Y.S.2d 7I4 (2004), it is NOT authority for Judge Hansbury' s sua sponle consolidation of

open proceedings he did not even identi$. InToulouse,thecourt found thataplaintiff and

defendant simultaneously filed actions in a'orace to the courthouse" - and the plaintiffthere

cross-moved for consolidation. Such sharply contrasts to the case at baro where McFadden

filed his Petition in face of the Co-Op's still-open l8-l/2year-old proceedings against him

and Sassower under #434/88 and #500/88 and his own still-open l8-year-old proceeding

against Sassower and her mother, Doris L. Sassower, under #651/89. Nor was his response

to Sassower's First Affirmative Defense a motion for consolidation. Rather, his dismissal

motion wholly concealed the Co-Op's priorproceedings and game-played as to the status of

his own prior proceeding, as to which Judge Hansbury's October 11,2007 decision did

likewise.

CPLR $602 is entitled "Consolidation" and specifies that such is "upon motion,'. No

motion was made by either Sassower or McFadden for consolidation, let alone a motion with

notice to the parties in the open prior proceedings who are not parties herein - the Co-Op in

#434/88 and#500/88 and Doris Sassower in#651/89 -each having a right to be heard with
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respect thereto.l6

It is blackletter law that it is improper for a court to order consolidation sua sponte -

and such will be reversed on appeal, AIU Insurance Company, v. ELRAC,269 A.D.2d 412

(2nd Dept. 2000); Lazich v. Yittoria & Parker, 196 ADzd 526,530 (2nd Dept. 1993); Singer v.

Singer,33 A.J|tzd 1054, 1055 (2'd Dept. 1970). Here, Judge Hansbury not only acted suo

sponte, but (i) without even speciffing the open proceedings it was purporting to consolidate;

(ii) without giving notice to the parties in those proceedings; and (iii) without making the

necessary changes to the caption, consistent with consolidation. This, although it is also

blackletter law that "IJpon consolidation the action takes on one caption and culminates in

one judgment which pronounces the rights of all parties (Siegel, NY Prac, 9127, p 156)",

Scigaj v. Welding,478 N.Y,S .2d 2lI (2"0 Dept. 1984). As such, the decision's purported

"consolidation" is not just legally unauthorized, but sham.lT

16 Cf.n$ of Sassower's September 11,2007 reply affidavit which noted that activating "long dormant
proceedings, involving additional parties...surely cannot be done summarily...without a formal motion made
under the index number of such proceedings, giving notice to the affected parties".

t'7 The sham nature of the consolidation has been fully borne out by subsequent events culminating in
Judge Friia's July 3, 2008 decision & order in #SP-651/89 * the subject of Sassower's appeal to this Court
under #2008-1427-WC. The particulars ofthis sham consolidation are set forth at!f!f l5-20 of Sassower's July
18, 2008 order to show cause for Judge Friia's disqualification for demonstrated actual bias and interest, which
was before this Court on Sassower's August 13,2008 vacatur/dismissal motion to obviate the appeal in #2008-
1427-WC.
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POINT IV

The October 11, 2007 Decision So Falsifies the State of the Record
and So Violates the Most Fundamental Legal and Adjudicative
Standards as to Manifest Judge Hansbury's Actual Bias, If Not
Interest - Requiring Him to Have Disqualified Himself Sua Sponte

Judge Hansbury's October 11,2007 decision so falsifies the state ofthe record and so

violates the most fundamental legal and adjudicative standards as to manifest actual bias of a

magnitude suggesting he was propelled by interest. Such required him to disqualiff himself

sua sponte. Instead, Judge Hansbury failed to even disclose facts bearing upon his fairness

and impartiality, although Sassower had requested that he do so.

The bedrock principle for a judge is judicial impartiality. Over 150 years ago, the

New York Court of Appeals recognized that "the first idea in the administration ofjustice is

that ajudge must necessarily be free from all bias and partiality", Oakley v. Aspinwall,3

N.Y.547 (1850), quoted inScottv. BrooklynHospitol,g3 A.D.2d577,579(2ndDept. l9S3).

This standard of impartiality, both in appearance and actuality, is the hallmark of the Chief

Administrator's Rules Governing Judicial Conduct (Part 100) - which, pursuant to Article

VI, $$20 and 28(c) of the New York State Constitution, has constitutional force.

$100.3E of the Chief Administrator's Rules pertains to judicial disqualification and

states, in pertinent part:

"(1) A judge shall disqualiff himself or herself in a proceeding in which the
' judge's impartiality might reasonably be questioned, including but not limited

to instances where: (aXD the judge has apersonal bias orprejudice concerning
aparty.. . (d) the judge knows that the judge...(iii) has an interest that could be
substantially affected by the proceeding."
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Judiciary Law $14 governs statutory disqualification for interest and states. in
pertinent part:

"A judge shall not sit as such in, or take any partin the decision of, anaction, craim, matter, motion or proceeding...in which he isinterested...,,

It is long-settled that ajudge disqualified by statute is withoutjurisdiction to act and
the proceedings before him are void, oakley v. Aspinwall, supra,549, wilcox v. Arcanum,
210 NY 370' 377 (lgl4), casterella v. casterella,65 A.D.2d 614 (2^dDept. lgTg), lA
Carmody-Wait 2nd g3 :94.

Neither $ I 00'3E or Judiciary Law $ 14 impose any obligation on a parry to seek relief.
Rather' it is the judge's obligation, in the first instance, to sua sponre disqualiry himself in the
appropriate circumstances. Likewise, it is the judge's obligation, in the first instance. to
make disclosure. Thus, treatise authority holds:

.,i:jfqe f 
oranarily obliged to disclose to theparries those facts rhar

X.1ll.:f:fi::-"e 
parties and their counsel in conrideri'g whether

ffi:I'didiDisnrrol i f inqr i^- .  D^^---^r  -  rh.
ion of p. 578, Linle,

Judge Hansbury disregarded both sua sponte obligations in upending both fact and
law by his October l l, 2A07 decision.
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CONCLUSION

WHEREFORE, as a matter of law, Judge Hansbury's October 1I,2007 decision &

order must be reversed, if not vacated, McFadden's Petition dismissed and summary

judgment awarded to Sassower on her four Counterclaimso with costs and maximum

sanctions imposed on McFadden and his counsel pursuant to 22 NYCRR $ 130-1 .l et seq., as

well as their referral to disciplinary and criminal authorities.

AZeno Alru- -ELENA RUTH SASSOWER -

Dated: November 13, 2008
White Plains, New York
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