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PRELIMINARY STATET{ENT

This action was corlmenced by the filing of a sumrnons and complaint, by plaintiffs

Center for Judicial Accountability, Inc. (*CJA-) and Elena Ruth Sassower, on or about March

28,2014. S€e Kerwin aff. at Exhibit A. In the complaing plaintiffs challenge the negotiation of

ttrc 20t+2015 Legislative and Judiciary budgcts. See id. A motion to dismiss made on behalf

of defendants Governor Andrcw M. Cuomo, Dean Skelos, the New York State Senate, Sheldon

Silver, theNew York State Assembly, AttorneyGeneral Eric T. Schneiderman and Comptroller

Thomas DiNapoli was granted in prt, and denied in part, by a decision and order of the coufi

dated October 9,2014. See Kerwin aff- at Exh. B. The court's decision and order (l) dismissed

all claims agahst Attomey General Schneiderman and Comptroller DiNapoli, and (2) disnissed

plaintiffs First, S*ond and Third Causes of Action tbr failing to state a claim. See id.

Defendants Governor Cuomo, Temporary President of the Seirate Skelos, Assembly Speaker

Silver, the New York State Senate and the Nenr York State Assembly answered the complaint on

or about November 6, 2014. See Kerurin aff. at Exh. C.

On or about March 3 l, 2015, plaintiffs sought leave to zupplernent thcir complaint. &

K€rurin aff. at tt4. Leave was granted, and a supplernental complaint uras served- SE K€nilin atr

at Exhs. D, E. Defendants simultaneously moved to disniss Causes of Action Five, Six, Swen

and Eight contained in supplemental complaint pursuant to CPIR 321 l, and for summary

judgment on plaimiffs Fourth Cause of Action coatained in the original complaint Sce Kenrin

afr, at 18. Thosc motions remain pending. See id.



Plaintilfs non seek leave to file a second supplemental complaint containing allegations

and causes of action (Nine ttrougb Twelve) rclating to the 2A16-2017 Legislative and Judiciary

budgets that are identical to those contained in thc oiiginal complaint relating to the 2014-2015

lrgislative and Judiciary budgcts, and in the supplemental complaint relating to the 2015-2016

Legislative and Judiciary budgets. Cf. K€nilin afr. at Exhs. A, E and Plaintiffs' Proposd Second

Supplernental Complaint. The proposed second supplemental complaint alsc challenges (l) the

constitutionality of Legislative/Judiciary Budget Bill 5.54011A.9001; (2) the actions of the

Commission of l*gislative, Jrdicial and Executive Compe,nsation; aad (3) the "behind-closd-

doors, three-men-in-a-room budgst deal making" of the Governor, Ternporary President of &e

Senate and Assembly Speaker. See Plaintiffs' Proposod Second Supplementat Complaint at

Causes of Action Thirteen tbrough Sixteen.

This mcmorardum of law is submified on behalf of all defeirdants in oppocition to

plaintiffs' order to show cause.

ARGUMENT

PIOINT I

PLAINTITTS' EFFORT TO SI'PPLEMENT TIIB COMPI"AINT WITII TIIE
PROPIOSEI} NIr{TII, TENTE ELEVENTII AI{I} TIVELT'TH CAUSES OF ACTION

WOIJLD BE tr'UTILE

A motion for leave to supplement a pleading is considered under the same srandad that

ap,plies to motions for leave to asrend rmder CPLR 3025. tt{aulella v. I\4pulella S AD2d 535,

537 {2d Dept 1982). When a party seeks to amend or supplement a pleading that would be

dismisscd on a motion to dismiss, any effort to amend or supplenrent would bc futile. Under

such circurnstances, a motion for leave to amend of supplement a pleading should be denied.



Deeo v. Boise, 16 Misc3d I 121(A) (Sup. Ct. Albany Co. 2007Xleave to amend should be denied

when the proposed amendment would be futile, citing Saferstein v..Mideast Systems. 143

AD2dtz|'2d Dept lgttJ).) See also South Brorx UNITE! v. New York Ciw Industrial

Developmalt Ag€Nrcy. 2014 NY Misc LE)(IS 3329, sl6 (Srp. Ct Brorx Co. 2014[conrt is not

requircd to pcrmit an ameadment that lacks merit); UBS Sccuritigs. LLC v. Aqgioblast,systems.

Inc.. 2013 NY Misc LEXIS 62W,'9 (Sup. Ct. New York Co. 2013[motion to amend denid

because corrrt akeady determind allegations were insufficient to state a cause of action).

In this case, the court has alrady determined that the allegations in plaintiffs' proposd

Ninth, Tenth and Eleventh Causes of Aaon are legally insufFrcient to state a claim, since they are

identical to plaintiffs' Firct, Second and Third Causcs of Action already dismissed by the court.

SE Keffiin afr. at Exh. B. Since these claims would be dismissed in the same way that the First,

Sccond and Third Causes of Actioo in the original complaint were dismisse4 plaintiffs' motion

for leave to srpplemmt the complaint with these claims should be deniod.

Additionatly, the corfi now has pending before it a full record that supports the dismissal

of plaintiffs' Fourth and Eighth Causes of Actioa SE K€rtilin afr, * nS. ln coilrection with tfut

recond, defendants established eslrgislative Law $32-a was not violate4 which was the only

claim that surviyod defendants' motion to dismiss the original complaint. The court now has

before it irrefirtabte proof that the requimnents of Legistative law $32-a were not violated in

2014 and 2015. Submitted hqewith are copies of (l) the 201G2017 press releasc and schedule

of budga hearingg; (2) the agenda forthe February 4,2016 Public Proteetion hearing; and (3) 0re

transcript from the February 4,2016 Public Pnrtection hearing. See Kerwin aff. at Exhs. F, G &

H. Since &ese documents establish that Legislative Law 32-a was not violated in 2016,

permitting plaintiffs to add their Twelfth Cause o.' A,crion would be fu ' e



POINT II

PLAINTIFTS SHOULO .YOT BE GRAT(TED LEAYE TO SUPPLEMEI\T fHE
COMPLAINT WITH THE PROPOSED THIRTEENTH, FOIIRTEENTH, FIF-TEENTH

AND SIXTEENTH CAUSES OF ACTION

Plaintiffs proposed Thfuteentb Fourteeoth, Fifteenth and Sixteenth Causes of Aaion

arises out of ruatcrially different facts than those contained in plaintiffs original complaint and

first supplernenul complaint. Koenig v. Action Targel Inc.,76 AD3d 997 (zdDept 2010)

(anrendment that arises out of materially difrerert facts prejudices thc opposing party). As a

r€sult, allowing plaintiffs to add these claims two years after the corrunetrcem€ot of the preseot

action would prejudice the defendants. While the original and first supplemental complaints

relatcd only to the procedures surrourding the submission of thc lrgislative and Judicial

Bndgets, ard thcir inclusion in the proposed 2014-2015 and 2015-2016 executive budgea, the

poposed Thirteenth, Fourteenth, Fiftoenth and Sixteenth Causes of Action relate to (l) the

coastin*ionality of Chapter 60, Part E, of the taws of 2015; (2) the actions of the Commission of

legislative, Judicial and Executive Compensation; and (3) the alleged "tlure-men-in-a room

budga dalingf ofthe Governor, Temporry Presideat of the Sclratc, and Assembly Speaker,

These proposd caussr of action, and the alleged facoal asscrtions contained in thc

p,roposed seond amended complaint, are completely different frrom, and unrelard to, those

contained in tlte originsl and first supplearental complaints. Dispositive motlons on all of the

plaintiffs' existing claims have heo pending before the cout since Novornb€r 2015. To perrrit

the plaintiffs to essentially piggy-back a new, unrclated case onto one thst was origirully

connmenced in March 2014, and is now auraiting a decision on dispositive motions, would

neessarily prcjudice the defendants. As a rcsult, plaintiffs' motion to file and serve a second

supplernental complaint should be denied.



POINT III

PLAINTIFF'S APPI.ICATION FOR PRELIMINARY INJUNCTIYE RELIEF SHOULD
BE DENIED IN ITS ENTTRETY

Preliminary injunctive relief is a "drastic rcmedy" which is not routinely granted.

Marietta Com. v. Eairhurst,30l AD2d 734,736 (3d Dept. 2003)- Indeed, in "order to obain the

extmordinary relief of a preliminary injunction, the moving Frty must demonstrate, by clear and

convincing evidence, that: (l) there exists a likelihood of ultimate slccess on the merits of the

underlying action; (2) the movant will suffer irreparable injury absent the grantiag of the

preliminary injunction; and (3) a balancing of the equities favors the moving party." Concerned

Home Care Providers. Inc. v. New York Stato DQCIgrruneirt of Health. 4l Misc3d 278, 289 (Sup.

Co. Suffolk Co. 2013) (citing.peElr Axelrod, 73 NY2d 748,750 (t9tS)). See also

Reuschenbpre v. Town of Huntinqton, 16 AD3d 568,569 (2d Dept.2005); Pantel v. Workmen's

Circle. 289 AD2d 917, 918 (3d Dept. 2001). A plaintiffbears the ultimate burden of proof as to

each and every elenrent of the claim for injunctive relief. W. T. Crrant Co. v. _Srogi. 52 NY2d

496,517 (1981). Plaintiffs have failed to submit any evidence to esablistr that (l) they are likely

to succeed on the merits ofthe caurcs of actio,n conained in their proposed seoond spleurenal

(2) they will be irrcparably ttarned in the absence oftbe prelimiosry injrmctive relief

sought or (3) the balance of equities tips in their frvor.

In sryport of their order to show canse, the plaintiffs submitted only their p"oposed

second supplemcmal complaint with thirty cxhibitq and a twelve paragraph alfdavit of plaintiff

Elena Ruth Sassower with two exhibits. The nhibits attached to plaintiffsassower's affidavit

arc (l) an email between plaintitl Sassower and defense counsel relating to rhe second

supplcrneirtal complaint and (2) this court's June 24.2015 and October 9,2014 decisions. This



alleged "evidentiary proof is entirely insufticient to satisf plaintifts' substantial burden of

dernonstrating their entitlernent to relief by clear and convincing evidence. Further, plaintift"s

seek prelimimry iqiunctive relief that is unrelated to their proposed underlying claims. For

iastance, plaintiffs seek an order:

' (4) enjoining defendana Senate aod Asscmbly's General Budget Conference
Coromittee and its subcommittees from proceeding further in resolving
diffenenc,es between eight of their respoctive budget bills:

' (i) Starc Operations: Budget Bill #3.640&8/4,.9000',8;
(ii) Aid to Lacalities: Budget Bill #S.6403-8/.4'9003-8;
(iii) Capitol Projects: Budft BiU #5.6404-8/A.9004-8;
(iv) Public Protection and General Government: Budger Biti
#s.64-5-8/A.9005-B;
(v) klucation, Iabor and Family Assistance: Btdget Bill #S.6i06'
B/A.9ffi.B;
(vi) Health and Mental Hygiene: Budge Bill #S.6407-B/A.WO7-
B;
(vii) Tra$portatioru Economic Development & Environrnental
Conservation: Budget Bill #S.6408-B/4.9008-8; and
(viii) Revenue: Budget Bill #5.6409-8/4.9009-8,

abscnt a showing of how the ameirdmeats Siving rise to the differenccs could
have boen passd on datcs the kgislanre uras not in session (March tltlz,
24rc), who introduced thc amcndmeots, whete they were iotloduc€d, and the
debate ead voices tbereon, ifany...

t* Plaintiffs' Emergency Orrder to Show Cause. This relief is rmrelated to plaintiffs' pmpd

Causes of Action Twelve through Sixtsen. Since preliminary injunctive relief may only be

grantod to €qioin corduct *respecting the subject of the action - sep CPLR 6301, plaintift are

not entitled to any of the requested preliminary iqiunctive relief that is not related to their

uderlying claims.



A. Likelihood of Success on the Merits'

To the extent that plaintitrs seek to enjoin the defendants and/or comminees/

subcommittees of the Legislature from "proceeding on" or "enacting" any bill, such relief is

umvailable 8s moot since the zAlGzAn state budget has been enactGd. New York Public

lnterest Group.Ina. v. Regu.r.9l AD2d 774,775 (3d Dept 1982) (since the challenged

appropriation bills werc enactcd with the budget, ptaintiff/ claims were moot). Accordingly,

since the plaintiffs seek preliminsry injrxrctive relief relatd to moot claims, their application for

relief should be d€nied.

Additionally, plaintiffs proposd Thirteen& and Fourteenth Causes of Action allege that

Chapter 60, Part E of the Laws of 2015 is unconstitutioml both as written and as applied. $99

Plaintiffs hoposed S€cond Stryplemental Complaint at ffi3t5452. Wherc, as herc, a plaintiff

ass€rts tbat a stah$c is uaconstitrtional, courts are mindful that enactments of the Legislature - a

coequal branch of government- may not casually be sa aside by the Judiciary. The statrres in

issrc enjoy a shong presumption of constitutionality, ground€d in part on'al awarreffis of the

rcryect due tbe lcgislmive branch." Dnrlea v Anderson. 66 NY2d 265,267 (1935). On the

m€rits, a plaintiffbears the havy burden of establishing the statute's unconstitutionality "beyond

a reasonable doubt." Matter ofE.S. v. P.Q., 8 NY3d 150, 158 QWT).

PlEintiffs' zuhissions in srryport oftheir aprplication for a preliminary injunction are wlrolly

devoid of evidence sufficient to support a finding that Chapter 60, Part E of the Laws of 2015 is

unconstitutional hyond a reasonable doubt. As has bcen true throughout the pendency of this

f lince 
*a preliminary injunction may not issue where the underlying action is dismissed.. ." Cguntv_gf Orange v

MTA, 7' M'sc2d 691, 693 (Sup Ct. Orange Co, l97l ), plaintiffs ane rot entitled to preliminary injrurctive rc're "
sincc thriir motion to supplement Src complaint should be denied.

7



case, plaintifls have submitted, almost exclus.ve.y. on,y copies of letters or communications

from plaintiffs lo stare ofticials. See Plaintift's' Proposed Secorrd Suppleme,:.:4, . : ::,;pj3l,,: ,,i

Exhs. 37'54. Despite their apparent belief to the contrary, plaintiffs own documents do not

constitute "evidence" sufficient to establish the alleged unconstitutionality of an enacted statute.

As a resulg plaintiffs have tailed to establish that they are likely to succeed on the merits of

proposed causes of action Thirteen or Fourteen.2

Plaintiffs proposed Fifteenth Cause of Action alleges that the Commission of

Legislative, Judicial and Executive Compensation violated the statutory requirernens of Chapter

60, Part E, of the Laws of 2015. & Plaintiftb' Proposed Second Supplemental Complaint

arfll4fi i7. In support of this proposed cause of action, plaintiffs attached Exhibits 39 and 40 to

their proposed second supplemental complaint. Again, these exhibits are documents authored by

the plaintiffs, wtrich are insufficient'tvidence" to sulryort a cause of action. Additionally, the

text ofthe Proposed second supplcmemtal complaint also fails to include any factual allegations

to support a cause of action that the Commission on Lrgislative, Judicial and Executive

Compensation - ufrich is not a party in this action - violatcd Chapter 60, Part E, of thc l-aws of

2Ol5- Accordingly, plaintiffs are unable to establish by clear and convincing evidence Orat they

are likely to succeed on the merits of their Fifteenth propos€d cause of action, and their

application for prelirninary injunctive relief should therefore be denied

2-Nonviltsanding phintifB' hiturc to $bmit any evidene to establish rhat they are likely o succced on the meris
ofpropooed causcs of adion Thirteen and Founeen, ttrose proposcd claims uouid fail os amatter of law. The
Cornrnt'ssioa on kgislatirrc, Judiciol, and Executiv€ Compersatioo - which replaced the Commission on Judicial
Compuration - was modeled on dre Berger Commission (Commission on Health Care Facilities in rhe 2la
?entury)- A challenge to the legitimacy of the Berger Commission liri.ed in McKinney v. C.omnrissioner of NJ

15 Misc. 3d 743 @rox County), afd., lt epr@ c
NY 3d tgl Q007). Accordingly, glaintiffi' simitar claims concerning the legitimacy of urj Coniln]Eion on
Lcgisluivc, Judtcial, and Executive Compcnsation contained in proposed ciuse of action Thineen and Fourteen
would fail forthe same easons articulared by rhe court in McKinnar



Finally, plaintiffs proposed Sixteenth Cause of Action alleges that the "three-men-in-a

rcom budget dealing" of the Governor, Temporary President of the Senate and Assembly

Speaker is unconstitutional "as unwritten and as applied." Se€ Plaintiffs'Proposed Second

Sryplemental Complaint at f$458-470. Plaintiffs' claims concerning the manner in which ttre

budget was being negotiatcd are moot, since budget negotiations ended with the cnacment of thc

2OlG20l7 state budgct. Further, the manner in which the Legislature and Executive negotiate a

budget3 is not govemred by the holding of &e Court of Appeals in King v. Cuomo. as plaintiffs

sugg6t. In a desperate attemp to support their unsupportable theory, and argue that the

Governor meetin8 with the leaders of the Legislature about terms of the Starc budget is

unconstitutional, the plaintifrs resort to chaoging the words of a significant Court of Appeals

case. See Plaintifrs' Proposed Second Supplemental Complaint at Jf463. Sogh * effort cannot

be qeditcd.

3 htblic Ofiicers l^aw $103 rcquie tlrl cvery mccting of a public body, rytich is dcfined as 'my cntity, for which
s $eilm is requircd in order o conduct public burinccs and which oonsisB of two or morc membsq performing r
gowramealal fimcio,n fur the stdc," !S Rrb. Off. law $ I ft(2), bc open to the prblic. Morover, case hw has
dacrmind that in sbeence of a quonrm, one eannot establish a violation of the Open Meetings l:rry. Sce e"q.,
Ma$cr of EalIBrin v. Cirv of New Rochelle. 24 ADld 768,717 {2005) (and cases cited), There are 'ro attegarions :.

lhe complaint, ho*!Ytr, drat a mecting belween drc Goveraor and two Lcgislativc lead€rs €onstiruted a "quorurn'of
any sort sufficient !o condud public brriness. Accordingly, il uguendo,tfie cofi rea& plainrifB' Sixt*nth Cause
of Aaion as allcging s violation ofthe Opcn Meetings Law, the proposed s€cond supplementa co:lpiaint f*rls to
allcge such a claim as I maner of law.



In Kin& the plaintiffs alleged thar the Legislature pulling back a bill, which it had passed

and submitted to the Governor for consideration, violated article IV, $7 of the New york State

Constitution. 88 NY2d at 250. In the present cas€, the plaintiffs allege that Governor Cuomo

meeting with the Temporary hesident of the Senarc and Assembly Speaker violates article IV,

$7 and article vII $$ 3 and 4 of the New York State Constihrtion.a Se plaintitrs' proposed

Second

Supplerneatal Complaint at f461. The issues in the present case are completely unrelated to

those at issue in King, and plaintiffs' attempt to convince the court ottr€nuise should fail.

Section 7 of article IV relates to actions that may be taketr by &e Governor after the

Senate has passed a bill- There ane no atlegations in the second srpplemental complaint that the

alleged mcetings occurrd afler the passage of budget bills by the l-egislature. Instead, the

plaintifrs describe ttrc alleged unconstitutional condua as the Governor, Temporary president of

tbe Seoate and Assembly Speaker'huddfiing] togetkr for bndget regotiations aod the amending

of budget bills." SE id- at T461. Accordingty, article IV, scctioo 7 is inapplicable to plaintiffs'

claims.

Sections 3 and 4 of a*icle VII provide as follorrs:

$3. At the time of submitting the budga to the tegislature the goveraor shall
submit a bill or bills containing all the F,oposed appropriationJana
reappropriations included in the budget and the ploposed legislatioa if any,
rocommended thercin.

4 To the exte,nt tha the plaintifrs,-agBi4 allege that the Legislature violatcd its owa ruleq &fendants again srile rha..
as lis court has akcady held, such a claim is not reviarabte by ths courr Heimbach v. Snrrc. 5g Ny2d t9l, t93
(19$3), a!p' digoisscd 45{ US 956 (lgt3xddeturining whenhcr a tegistative mu catl *as incorrcctty regisr€rjd b a
lgtt{l: 1ryter lpndSudicial review); Urban Jusrice Cr. v. htski. 3s AD3d 20.27 Oa ocpr zooo;. lv. aenied e\Y3d 958 (2007) (not lhe provincc of dre courts to direct tbe t*grstanne on ho*.ro do irs work particular., .r,s.,c*
the internal practiccs ofthe Legislature arc involved).

l0



The governor may at any time within thirty days and, with the consent of the
'egis;ature, at ao)'time before the adjounrment thereof. amend or supplement the
budget and submit amendments to any bil.s submitted by him or her or submit
supplernantal bills.

The governor and the heads of deparrnents shall have the right, and it shall be &e
duty of the h€ds ofthe deprtments rvhen requested by either house of &e
Iegislature or an appropriate committee thereot, to appear and be heard in respect
to the budget drning the consideratioa thereoi and to snsw€r inquiries relevant
thcrao. The procedure for such appearances and inquiries shall be provided by
law,

$4. The legisl*ure may not alter an appropriation bill submitted by &e govemor
exc€pt to strike out or reduce itenrs, but it rnay add themeto ite,nrs of app,ropriation
provided that such additions are stated separately and distinctly ftom the original
items of the bill and refer each to a single object or purpose. \one of tlre
rcstictiotts of this sectiorU however, shall apply to appropriations for the
legislanre or j udiciary

Srrch an appropriation bill shall wtren pssed by both houses be a law immediately
without firrther action by the governor, except that appropriations for the
legislature and judiciary and separate items added to the governor's bills by the
legislature shall be srbject to ryronal of the govemor as p,rovided in section 7 of
articlc IV.

S€ N.Y. Coost. 8rt VIL $$ 3,4. Despile plaintiffs' imaginations to the contrary, nothing in

either of these coa*itutionat provisions prohibiB the Govemor and leaders of the Lrgislature

from meeting to disurss arry aspect ofthe btdga.s In light of plaintiffs' failurc to prrovide any

legal authority to $ryport such a position, plaintifrs have failed to esiablish any likelihood of

success on the merits of thirproposed Sixteenth Cause of Action by clear and convincing

evidence.

5 Plointilfs' chins in their, iruu alio, Twelih ard sixrnth Causcs of Action, and any infonnation relared thcrero,
would also he barredfiotectod by ttrc Speech or Hatc Clause of :!e Ncw york Sare bonsritution. g6 lr.y.
Const. Art. lll S I .

II



Based on the foregoing plaintitTs have failed to meet their burden of establishing that

&ey are likely to succeed on the merits of an1'of their proposed claims. Accordingly, plarntiffs'

aprplication for a preliminary injunction must fail as a matter of law.

B. Irrcparablc Heru

Despite criticizing the actions or inactions of the defendants in almost 500 paragraphs,

the plaintiffs have failed to allege or support any claim that they will be ineparably harmed if

pretiminary injuactivc relief is not granted.6 For this reason alone, plaintiffs' ryplication for

preliminary injunctive relief slrculd be denied. W.T. Crrant Co., 52 NY2d at5l7 (plaintitrbears

tlre ultimate burd€n ofproof as to each and every element of the claim for injunctive rclief).

C. Balencing of the Equitic

For all ofth rtasons disctrssed above. equiable considerations weigh in favor of denying

plaintift' request for preliminry injunctive relief. Some of the injunctive relief souglrt is

complaely uorelared to plaintifrs' undcrlying causes of action. Plaintitrs have not p,reseotd any

claims orevidense sufficient to jnsti$ imposing prcliminry injrmctive relief in t casc nearing its

complaion Thc relief sorght relaes b claims that should mt be addod to this ongoing actiolU 
'

since to do so would greatly prejudice the defendans. Finally, plaintiffs have providod

absolutely no evidqrce that tbey would be irreparably harmed if an injunction is not issued.

Accordingly, the equities requirc that plaintiffs' reqrrcst for preliminary injunctive relief be

deniod.

6 In fbr:t, nowhere in ptaintiffSassower's twelve page affidavit submined in supporr of her applicarion for a
preliminary injunaion does the phrase "inepnrable harm" even appeBr.

t2



CONCLUSION

For thc tEasrms discussed above, plaintiffs' motion for leave to file a second

sup,plcmenal mmplaint and for preliminary injunctive relief slrould bc denied.

Dated: Albany, Nerv York
April9,2015

ERIC T. SCHNEIDER}{AN

Attoracy for
Thc Capitol

(stB)77fi2ffi8
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