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::a'_o_TYI?*
MARY McKINNEY and MECHLER HALL
COMMLTNITY SERVICES, INC.,

Pl ai nti ffs-Appel I ants,

- against -

TI{E COMMISSIONER OF THE NEW YORK
STATE DEPARTMENT OF HEALTH; THE
NEW YORK STATE DEPARTMENT OF
FIEALTH; and THE STATE OF NEW YORK,

Bronx County
Index No. 6034/07

NOTICE OF MOTION
FOR LEAVE FOR TI{E
ASSOCIATION OF TI{E BAR
OF THE CITY OF NEW YORK
TO FILE AN AMICUS CURIAE
BRIEF IN SUPPORT OF
PLAINTIFF.APPELLANTS'
MOTION FOR LEAVE TO
APPEAL

Defendants-Respondents.

--x

PLEASE TAKE NOTICE that, upon the annexed affirmation of Joyce

Tichy, the Chair ofthe Health Law Committee of The Association of the Bar of the

City of New York, dated September 26,2A07, and the exhibit thereto, and the

accompanying proposed amicus curiae briefl The Association of the Bar of the

City of New York will move this Court at the Courthouse located at 20 Eagle

Street, Albany, New York, on October 15, 2007 at l0:00 a.m., or as soon thereafter

as counsel may be heard, for an order permitting The Association of the Bar of the

City of New York to file anamicus curiae brief in support of Plaintiff-
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Appellants' motion for leave to appeal, and granting such other and further relief

as this Court may deem just and proper.

Dated: New York, New York
October 3,2007

BRYAN CAVE LLP
Attornel,s fg,s' Proposed Amicus Curiae
The Associatidn o.f the Bar of the City of
New York \. '

M. Berger

New'York, New York 10104
(2r2) s4l -2000

TO: CHADBOURNE & PARKE LLP
30 Rockefeller Plaza
New York, New York 10112
(2r2) 408-s 100
Attor neys for P laintffi -Appe I I ants

NEW YORK LAWYERS FOR THE PUBLIC INTEREST
l5l West 30'r' Street, I 1e Floor
New York, New York 10001
A ttorneys for P I aint ffi - Appe ll ants

ANDREW M. CUOMO
Attorney Generalofthe State ofNew York
SASHA SAMBERG,CHAMPION
Assistant Solicitor General
State of New York
Office of the Attorney General
Division of Appeals and Opinions
I 20 Broadw ay, 25'h Floor
New York, New York 10271
(212) 4tfu622e
Attorneys for Defendants -Respondents
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COURT OF APPEALS

:IT_',_T1Yl:Y _____x

MARY McKINNEY and MECHLER HALL
COMMLINITY SERVICES, INC.,

Plaintif fs-Appel lants,

- against -

THE COMMTSSIONER OF THE NEW YORK
STATE DEPARTMENT OF HEALTH; THE NEW
YORK STATE DEPARTMENT OF HEALTH; and
THE STATE OF NEW YORK,

Bronx County
Index No. 6034107

AFFTRMATION IN SUPPORT
OF LEAVE TO FILE N] AMICUS
CURUE BzuEF IN SUPPORT OF
PLAINTIFFS.APPELLANTS'
MOTION FOR LEAVE TO APPEAL

Defendants-Respondents..

------ x

JOYCE TICHY, a member of the Bar of the State ofNew York, affimrs

under panalties of perjury that:

l. I am the Chair of the Health Law Committee of The Association of

the Bar of the City of New York (the "Association") and I submit this Affirmation in

support of the Association's motion for leave to file the accompanfng amicus curiae

brief in connection with the plaintiffs-appellants' motion for leave to appeal the June 19,

2007 Decision and Order of the Supreme Court of the State of New York, Appellate

Division, First Department (attached as Exhibit A), which affirmed the March 8,2007

Order of the Supreme Court of New York, Bronx County, denying plaintiffs-appellants'

motion to preliminarily enjoin the defendants-respondents from implementing the

recommendations of the Commission on Health Care Facilities in the 2lst Century (the

"Commission").
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2. The Association has prepared the accompanying amicus curiae

brief to provide this Court with an additional significant perspective on the important

public health and constitutional issues raised by this case, and respectfully requests that

this Court grant the Association's motion. The question for which plaintiffs-appellants

seek leave to appeal, l.e., whether the State Legislature may entirely delegate to the

Commission the decision to close Westchester Square Medical Center,located at2475 St.

Raymond Avenue, Bronx, NY ("WSMC"), r,uithout either enacting a policy which is to

guide the Commission's discretion or requiring a vote of the Legislature to adopt the

policy choices and recommendations made by the Commission for WSMC, is an

important one not only in the health care arena, but to our democratic institutions

generally. The "legislation by inaction" model created by the Enabling Legislation

L.2005, ch.63, Part E (the "Enabling L,egislation"), and the embedded potential for enor

or abuse in that paradigm, should not be allowed to supplant constitutionally mandated

decision making by the Legislature. The question for which plaintiffs-appellants seek

leave to appeal must be carefully reviewed now because it will recur in other contexts if

approved here.

THE PROPOSEp rMlCUS CURlrE - THE NEW YORILCITY BARASSOCLATION

3. The Association was founded in 1870. The Association is an

independent organization of 23,000 lawyers, judges, and other professionals dedicated to

improving the administration ofjustice. Through its more than 160 committees, the

Association issues reports and policy statements, cornments on pending legislation, and

testifies at hearings on issues of public concern. The Association is dedicated to
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maintaining the high ethical standards of the profession, promoting reform of the Iaw and

providing services to the profession and the public. The Association works for political,

legal and social reform while implementing innovative means to help the disadvantaged.

Protecting the public's welfare remains one of the Association's highest priorities.

4. Two of the Associations' standing committees are the Health Law

Committee and the State Affairs Committee. The Health Law Committee addresses legal

and policy issues affecting health care and public health. Its members include attomeys,

physicians and other professionals rvho share an interest in promoting fairness in the

distribution of public health resources. Health Law Committee members work in or for

organizations that represent virtually all sectors of health care, including hospitals, health

insurers, managed care organizations, medical professional organizations, public interest

organizations and govemment health regulatory agencies, and as such the Health Law

Committee has a unique but broad perspective on the issues presented by this appeal and

the consequences of the determination made by the Appellate Division.

5. The State Affairs Committee addresses legislative and public

policy issues concerning New York State and seeks to enrich the public debate and

improve public govemance. The Committee's membership includes attorneys and

practitioners in government and public policy institutions. Their experience spans the

spectrum of policy-making, advocacy and scholarship in the field of public policy and

public administration. The State Affairs Committee offers a unique and critical analysis

of the issues presented in this case, both in terms of the direct consequences and the far-

reaching effects of the Appellate Division's decision.
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6. The annexed amicus curiae brief is intended to provide the

Association's unique perspectives on the public heatth and constitutional issues raised

and in particular, on the manner in which they affect the health care industry and specific

state legislative issues.

WHEREFORE, it is respectfully requested that The Association of the Bar

of the City ofNew York's motion for leave to file the attached amicas curiae be granted

in all respects.

Dated: New Yorh New York
September 26,20o7
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