
August 27,2W7

VIA HAND DELIVEBY
Hon. StuartM. Cohen
Clerk of the Court
Court of Appeals
20 Eagle Street
Albany, New York 122W

Rq St loseph Hospital of eheektowaga. New Yg!, et ano. v. Novello.

et al.
Fourttr Department Docket No. CA U7ilfi7

Dear Mr. Coher.*

We are counsel for Appellarrts on ttris appeal, and are n*iting to address

three points raised by Respondents in their AugustTT,zWT letEr to the Court
addressed to the issue of whether this appeal directly involves a substantial

corutitutional questioru

First (and as noted in our August 16, 2007letter to the Court addressed to

this issue), the Enabling l-egislationsuspended for 18 months, the right of a hospital to

a hearingbefore its operating certificate can be revoked. N.Y. Pub. Health Law

S2806(5I Fortheirpart,RespondentscontendthatthehearingrequiredbySection
2SM(6')is not constitutionally mandated. Eesp. Ltr. p. 8). This is simply wrong.

Indeed; the legislative history of Section 2306(6) o<pressly stated that the evidentiary

hearing prescrib"d by that provision is designed to protect'the due process and

propoSrights" of the opeiators of hospitals. 1978 N.Y. Sess. Laws 1"4'50 (McKinney).

Mo*orut, tt e puUtic Ftrealth Law rnandatee that such a hearing be a full evidmtiary
proceeding. N.Y. Pub. Healthlaw $ 72-a(6). Thus, the Legislature itsetf has cleady

recognized that hospital owners have "property righta" in their operating certificates,

and they are entitted to "due proce&s" - -fu,an evidentiary hearing - - whenever those

rights are threatened, The Enabling Legislation, while perhaps suspending a hospital

olrmey's statutory right to an evidentiary hearing, carmot suspend an owne/s
constitutional right to such a hearing.
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Second, Respondents argue that the question of Appellantf due procese
and other constitutional claims "involve[ I only the routine application of settted .

principles of law to a particular statutory schetrne." Eesp. Ltr. p.a) (emphasis added). ;

fact that Respondents required more than 100 pages to address these "settled
principls" in their bdefs filed in the trial court and the Fourth Deparhent. We submit
that the issues posed on this appeal concerningthe constitutionality of the Enabling
Legislation are, in fact, those of {irst including whether: (i) its attemped ',

suspension of Appellants' due process righb is impermissible; and (ii) its legislative i
veto provision violates the Presentrnent Clause and the Separation of Powers Doctrine. 

l

Third, Responderrts argue that the legislative veto provision is not
'directly involved" on this appeal because ttre Fourth Deparhnmt determined that that
provision was severable from the renrainder of the Enabling Legislation. This, however,
overloo&s that "[alll relevant questions of law may be argued' on an appeal, as of right,
ouDon 

a constitutional ouestion." Adirondack l*aeue Club v. Board of the Black River
Regulating D!st" 300 N.Y. 624,624 (1950); Bogart v. Count]r of Westc"hester, 295 N.Y.
9U,934(1946).

RespecEully,

Phillips LytIeLI"P :

By
Kenneth A. lvlarudng

Csdm
Doc # m-1682556.1

cc: Victor G. Paladino, gsq. (by facsimile)
Assistant Attorney General
Office of the AttorneyGeneral
The Capitol
Alt6r, NY 1.2224


