HEINONLINE

Citation: 88 Colum. L. Rev. 1 1988

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Sun May 1 15:10:42 2016

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

https://www.copyright.com/ccc/basicSearch.do?
&operation=go&searchType=0
&lastSearch=simple&all=on&titleOrStdNo=0010-1958



COLUMBIA LAW REVIEW

VOL. 88 JANUARY 1988 NO. 1

THE GUARANTEE CLAUSE AND STATE AUTONOMY:
FEDERALISM FOR A THIRD CENTURY

Deborah Jones Merritt*

For two hundred years, the Supreme Court has struggled to recon-
cile the conflicting demands of state autonomy and national supremacy.
During the last eleven years alone, the Court has issued two pathbreak-
ing yet contrary decisions on state sovereignty. In National League of
Cities v. Usery,! the Court stunned legal scholars by declaring that the
tenth amendment immunized some aspects of state governnment from
federal regulation.2 Nine years later, in Garcia v. San Antonio Metropoli-
tan Transit Authority,® the Court flatly discarded National League of Cities
and adopted a novel view that the political process gives the states their
primary protection against destructive federal intrusions.*

Neither of these decisions adequately addressed the problem of
federal-state relations. The tenth amendment invoked in National
League of Cities provides poor textual support for an affirmative limit on

* Assistant Professor of Law, University of Illinois College of Law. J.D. 1980, Co-
lumbia University; A.B. 1977, Harvard University. I wish to thank Andrew Merritt,
Richard Mohr, Henry Monaghan, and Stephen Ross for their helpful comments. My
research assistants, Richard Tomei and Leonard Rumery, also provided invaluable
assistance.

1. 426 U.S. 833 (1976).

2. For a sampling of the articles greeting National League of Cities with surprise, see
Cox, Federalism and Individual Rights Under the Burger Court, 73 Nw. U.L. Rev. 1,
19-25 (1978); Michelman, States’ Rights and States” Roles: Permutations of “Sover-
eignty” in National League of Cities v. Usery, 86 Yale L.J. 1165 (1977); Tribe, Unraveling
National League of Cities: The New Federalism and Affirmative Rights to Essential Gov-
ernment Services, 90 Harv. L. Rev. 1065 (1977).

3. 469 U.S. 528 (1985).

4. The Court derived its theory of political protection from the work of three schol-
ars. See id. at 551 n.11 (citing J. Choper, Judicial Review and the National Political
Process 175-84 (1980); Wechsler, The Political Safeguards of Federalism: The Role of
the States in the Composition and Selection of the National Government, 54 Colum. L.
Rev. 543 (1954); La Pierre, The Political Safeguards of Federalism Redux: Intergovern-
mental Immunity and the States as Agents of the Nation, 60 Wash. U.L.Q. 779 (1982)
[hereinafter La Pierre, Political Safeguards]). One of these scholars has proposed that
the Court leave the protection of state sovereignty entirely to the political process. J.
Choper, supra, at 175-76, 193~95. The other two contemplate a less absolute approach,
permitting judicial enforcement of some constitutional limits on federal interference
with the states. La Pierre, Political Safeguards, supra, at 977-1056; La Pierre, Political
Accountability in the National Political Process—The Alternative to Judicial Review of
Federalism Issues, 80 Nw. U.L. Rev. 577, 634 (1985) [hereinafter La Pierre, Political
Accountability); Wechsler, supra, at 559.
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federal power to meddle with state sovereignty.?> The political process
rationale embraced in Garcia, on the other hand, lacks empirical foun-
dation and misconstrues the judicial role in protecting the federal sys-
tem.6 Rather than pursuing either of these doctrines, the Supreme
Court should attempt to reconcile state autonomy and national power
by recognizing the federalism principle rooted in the guarantee clause
of article four, section four, of the Constitution. In that clause the
United States pledges to “guarantee to every State in this Union a Re-
publican Form of Government.”? As this Article demonstrates, the
states cannot enjoy republican governments unless they retain suffi-
cient autonomy to establish and maintain their own forms of govern-
ment. The guarantee clause, therefore, implies a modest restraint on
federal power to interfere with state autonomy.®

Part I reviews the principal values of a strong federal system and
the Supreme Court’s abortive attempts to protect that system. Part II
draws upon the language and history of the guarantee clause to demon-
strate how the clause supplies an effective shield for state autonomy.
Part III then applies this understanding of the guarantee clause to a
variety of federal actions, showing how the guarantee clause limits
some types of federal regulation. Part IV concludes by demonstrating
that, although the Supreme Court traditionally has held claims based
on the guarantee clause nonjusticiable, the interpretation of the clause
outlined in this Article should be fully enforceable in the courts.

I. BACKGROUND

Opponents of state sovereignty view the federal system as an out-
dated relic of the colonial period. At best, these critics charge, the
piecemeal legislation of fifty separate sovereigns hampers the resolu-
tion of national economic and social problems.? At worst, state govern-

5. See infra notes 64-74 and accompanying text.

6. See infra notes 88-119 and accompanying text.

7. U.S. Const. art. IV, § 4.

8. This focus on the guarantee clause, of course, need not render the tenth amend-
ment obsolete. The language of that amendment reinforces the Framers’ commitment
to autonomous state governments. As such, the tenth amendment underscores the need
to enforce the federalism principle found in the guarantee clause. The structure of the
Constitution, which clearly contemplates a federal system, likewise affirms the impor-
tance of interpreting the guarantee clause as a restraint on federal power. Indeed, the
latter clause may simply be the “textual embodiment” of structural concerns reflected in
the Constitution as a whole. Monaghan, Foreword: Constitutional Common Law, 89
Harv. L. Rev. 1, 13 n.72 (1975). The arguments made in this Article, therefore, are not
intended to suppress all federalism arguments based on the tenth amendment or the
structure of the Constitution. Instead, the Article maintains that courts evaluating fed-
eral intrusions into state autonomy should begin their analysis with the guarantee
clause. Arguments based on the tenth amendment or constitutional structure may prop-
erly supplement that primary focus.

9. See, e.g., Laski, The Obsolescence of Federalism, 98 New Republic 367 (1939);
Mason, Judicial Activism: Old and New, 55 Va. L. Rev. 385, 391 (1969) (judicial doc-
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ments perpetuate racism and other oppressive political agendas.!® As
the following discussion shows, however, independent state govern-
ments still serve several important functions in the United States. The
Supreme Court’s recent attempts to preserve the independence of
those governments, moreover, have been largely unsuccessful.

A. The Values of Federalism

The federal system resulted from a compromise between those
who saw the need for a strong central government and those who were
wedded to the independent sovereignty of the states.!! It was unthink-
able to most eighteenth century citizens that the Constitution should
abolish state governments. At the same time, the difficulties exper-
ienced under the Articles of Confederation demonstrated the need for
a strong central power. Given these constraints, the Framers of the
Constitution pursued the only practical course: a federal system that
would maintain independent state governments while giving the new
central government supreme authority in certain designated areas.
Federalism in the United States thus was born as a political compro-
mise rather than as a theoretical ideal.

At the same time, eighteenth century thinkers perceived several ad-
vantages in their federalist compromise. Proponents of the Constitu-
tion were quick ‘to point out these virtues to their more dubious
brethren. James Madison, for example, argued in The Federalist that the
division of power between national and state governments would check
abuses of governmental power. “In the compound republic of
America,” Madison contended, ‘‘a double security arises to the rights of
the people. The different governments will controul each other, at the

trine of dual federalism was a “lethal weapon . . . stalling government action amid eco-
nomic crisis ‘more serious than war.” ”) (quoting C. Hughes, The Supreme Court of the
United States 96 (1928)).

10. See, e.g., A. Pekelis, Law and Social Action 127 (M. Konvitz ed. 1950); J.
Roche, The Quest for the Dream 234-57 (1968); Choper, The Scope of National Power
Vis-a-Vis the States: The Dispensability of Judicial Review, 86 Yale L.J. 1552, 1618-19
(1977); La Pierre, Political Safeguards, supra note 4, at 782-83 & n.9. Other critics
maintain that state sovereiguty is largely an opportunistic doctrine; proponents of states’
rights emerge “[o]nly when a national program seem([s] to them harmful to their inter-
ests.”” R. Leach, American Federalism 38 (1970); see also La Pierre, Political Safe-
guards, supra note 4, at 783 & n.10.

11. See, e.g., Letter from James Madison to George Washington (Apr. 16, 1787)
(“Conceiving that an individual independence of the States is utterly irreconcilable with
their aggregate sovereignty, and that a consolidation of the whole into one simple re-
public would be as inexpedient as it is unattainable, 1 have sought for middle ground,
which may at once support a due supremacy of the national authority, and not exclude
the local authorities wherever they can be subordinately useful.”), reprinted in J.
Madison, The Complete Madison: His Basic Writings 184, 184 (S. Padover ed. 1953);
R. Leach, supra note 10, at 3-10 (1970); Wechsler, supra note 4, at 543 (“Federalism
was the means and price of the formation of the Union.”).
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same time that each will be controuled by itself.”12 Alexander
Hamilton, coauthor of The Federalist, agreed that federalism would help
restrain governmental tyranny. ‘“Power being almost always the rival of
power,” Hamilton predicted, “the general government will at all times
stand ready to check the usurpations of the state governments, and
these will have the same disposition towards the general
government.”13

Madison also believed that the federal system steered a safe pas-
sage between the perils of a large republic and the dangers of a small
one. In large republics, Madison observed, “the representative[s] [are]
too little acquainted with . . . local circumstances and lesser inter-
ests.”14 In small republics, on the other hand, representatives may be-
come ‘“‘unduly attached to these {local interests], and too little fit to
comprehend and pursue great and national objects.”!5 A federal sys-
tem “form[ed] a happy combination in this respect” and promoted wise
legislation at both the national and local level; “the great and aggregate
interests being referred to the national, the local and particular{,] to the
state legislatures.”16

These values of federalism have survived the two hundred years
since the Constitution’s adoption. Indeed, contemporary thinkers
identify at least four positive features of our federal system. First, like
Madison and Hamilton, twentieth century commentators stress the
ability of independent state governnments to check the oppressive
power of a strong central government.!? The federal government, with

12. The Federalist No. 51, at 351 (J. Madison) (J. Cooke ed. 1961). Thomas Jeffer-
son expressed a similar sentiment in a letter written to Joseph Cabell in 1816. “[T]he
way to have good and safe government,” Jefferson wrote,

is not to trust it all to one, but to divide it among the many, distributing to

every one exactly the functions he is competent to . . . . 1t is by dividing and

subdividing these republics from the great national one down through all its
subordinations, until it ends in the administration of every man’s farm by him-
self; by placing under every one what his own eye may superintend, that all will

be done for the best. . . . The elementary republics of the wards, the county

republics, the State republics, and the republic of the Union, would form a

gradation of authorities, standing each on the basis of law, holding every one

its delegated share of powers, and constituting truly a system of fundamental

balances and checks for the government.

Letter from Thomas Jefferson to Joseph C. Cabell (Feb. 2, 1816) [hereinafter Jefferson
Letter], reprinted in 1 The Founders’ Constitution 142, 142 (P. Kurland & R. Lerner
eds. 1987) [hereinafter The Founders’ Constitution].

13. The Federalist No. 28, at 179 (A. Hamilton) (J. Cooke ed. 1961); see also id. at
179-80 (“1t may safely be received as an axiom in our political system that the state
governments will, in all possible contingencies, afford complete security against inva-
sions of the public liberty by the national authority.”).

14. The Federalist No. 10, at 63 (J. Madison) (J. Cooke ed. 1961).

15. 1d.

16. 1d.

17. See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 570-72 (1985)
(Powell, J., dissenting); FERC v. Mississippi, 456 U.S. 742, 790 (1982) (O’Connor, J.,
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its broad constitutional authority, its army of administrative agencies,
and its vast financial resources, possesses almost unlimited power to
regulate the lives of its citizens. The individual voter has little hope of
influencing the course of this federal leviathan.!® Given these realities,
state governments provide an institutional check on potential abuses of
federal power.

State governments, of course, do not restrain national power in the
same way that the President checks congressional action or the
Supreme Court checks the executive and legislative branches. State
governments can neither veto federal legislation nor declare it uncon-
stitutional. Indeed, if the federal government chooses to preempt a
field within its delegated powers, the states must yield gracefully to that
decision.!® Nevertheless, the states retain significant ability to check
the exercise of national power in other ways.

Some state and local governments have proven themselves formi-
dable lobbyists and indefatigable litigants.2® When the Reagan admin-
istration attacked quotas and other types of affirmative action for
minorities, several states and cities defended those practices in complex
lawsuits.21 Other states cooperated with social security beneficiaries to
sue the federal government for benefits denied the physically and men-

dissenting in part); Amar, Of Sovereignty and Federalism, 96 Yale L.J. 1425, 1500-03
(1987); Brennan, State Constitutions and the Protection of Individual Rights, 90 Harv.
L. Rev. 489, 503 (1977); Harlan, Thoughts at a Dedication: Keeping the Judicial Func-
tion in Balance, 49 A.B.A. J. 943, 943 (1963); Macmahon, The Problems of Federalism:
A Survey, in Federalism: Mature and Emergent 3, 10-11 (A. Macmahon ed. 1962);
Rapaczynski, From Sovereignty to Process: The Jurisprudence of Federalism After Gar-
cia, 1985 Sup. Ct. Rev. 341, 380-95; Stewart, Federalism and Rights, 19 Ga. L. Rev. 917,
918 (1985).

18. Indeed, even a majority of voters may not control the content of federal pro-
grams. The national electorate has become so large, and its majority so diffuse, that
federal legislators and administrators may be more responsive to special interest groups
and lobbyists than to the majority’s will. See Rapaczynski, supra note 17, at 386.

19. U.S. Const. art. VI, cl. 2; Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947)
(acts of Congress within delegated authority supersede state law except to the extent
that they make express exceptions in favor of state law or fail to cover a field); Hines v.
Davidowitz, 312 U.S. 52 (1941) (same). See generally 1 R. Rotunda, J. Nowak & ]J.
Young, Treatise on Constitutional Law: Substance and Procedure §§ 12.1-4 (1986).

20. Although the guarantee clause does not protect local governments directly, see
U.S. Const. art. IV, § 4 (guaranteeing “every State . . . a Republican Form of Govern-
ment”) (emphasis added), those governments are a product of state action. The benefits
produced by local governments, therefore, may be counted among the benefits of main-
taining independent state governments.

21. See, e.g., Johnson v. Transportation Agency, 107 S. Ct. 1442 (1987) (county
agency defended affirmative action plan in suit that lasted six years and reached the
Supreme Court); Local Number 93, Int’l Ass’n of Firefighters v. City of Cleveland, 106
S. Ct. 3063 (1986) (city defended affirmative action plan adopted in consent decree
while United States, participating as an amicus curiae, attacked the plan); States Are
Found More Responsive on Social Issues, N.Y. Times, May 19, 1985, at 1, col. 1, 32,
cols. 2-3 [hereinafter States More Responsive].
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tally impaired.22 On the legislative front, state officials recently pressed
federal regulators for more stringent restrictions on toxic waste sites,
hazardous air pollutants, and pesticides.?® In both courts and Con-
gress, therefore, states can provide a particularly organized and effec-
tive opposition to federal policies.?*

In addition, state and local governments check federal authority by
regulating areas that the federal government chooses to ignore. When
President Reagan vetoed a bill designed to alleviate the high rate of
unemployment among American youth, cities and states around the
country created more than thirty programs to employ teenagers in pro-
ductive tasks.25 Similarly, when the federal Food and Drug Administra-
tion refused to require fast-food chains to label their ingredients, New
York and several other states compelled the chains to disclose that in-
formation.26 And, although both the Department of Justice and the
United States Commission on Civil Rights have rejected the concept of
comparable worth, at least five states have adopted comparable-worth
legislation and twenty-four others have shown interest in the idea.2?
Thus, state governments check federal power by balancing the content

22. See States More Responsive, supra note 21, at 32, col. 5 (noting cooperation of
New York, North Carolina, Massachusetts, and 1llinois in such lawsuits).

23. 1d. at cols. 5-6.

24. In The Federalist, Alexander Hamilton recounted the characteristics of state gov-
ernments that would make them better able than individual citizens to check national
authority. “The legislatures,” Hamilton wrote, “will have better means of information.
They can discover the danger at a distance; and possessing all the organs of civil power
and the confidence of the people, they can at once adopt a regular plan of opposition, in
which they can combine all the resources of the community.” The Federalist No. 28, at
180 (A. Hamilton) (J. Cooke ed. 1961). For this reason, Hamilton concluded,
“[plrojects of usurpation cannot be masked under pretences so likely to escape the pen-
etration of select bodies of men as of the people at large.” Id. More recently, Professor
Rapaczynski has expressed the same sentiment:

[tlhe independence of the very process of state government . . . assures the

existence of an organizational framework, more efficient than any private insti-

tution could provide, that may always be used as an effective tool for bringing
together otherwise defenseless individuals with some stakes in resisting the
overreaching of the national government.

Rapaczynski, supra note 17, at 390; see also Amar, supra note 17, at 1500-01.

25. Thomas, National Service for Jobless Youth?, N.Y. Times, June 6, 1985, at A27,
col. 1.

26. See In the Jungle of Food Regulations, Congress and States Clear a Path, N.Y.
Times, June 17, 1987, at C1, col. 5.

27. States More Responsive, supra note 21, at 32, col. 5 (citing a recent study by the
National Governors Association). A larger number of states have older statutes that ban
discrimination in pay between “comparable” jobs. Comment, Comparable Worth: The
Struggle for Pay Equity, 65 Or. L. Rev. 145, 145 n.3 (1986). Some state agencies and
courts may interpret these statutes to embrace modern comparable-worth principles.
See Weiler, The Wages of Sex: The Uses and Limits of Comparable Worth, 99 Harv.
L. Rev. 1728, 1755 & n.108 (1986); Comment, supra, at 145 n.3. See generally Stcwart,
State Initiatives in the Federal System: The Politics and Policy of Comparable Worth in
1984, 15 Publius 81 (1985) (discussing the role of state and local governments in imple-
menting policy of comparable worth).
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of regulatory programs. With two levels of government, the political
pendulum is less likely to swing too far towards either conservative or
liberal ideas.2®

Most importantly, states check national power by serving as a well-
spring of political force. Political parties that are out of power on the
federal level can maintain their constituencies in the states. When the
time comes to challenge the dominant national party, these challengers
gather strength from their state organizations.2® At the same time, in-
dividuals representing new interests can organize more easily on the
state level, building lobbies that may someday be powerful enough to
sway national politics.30 In these ways, state governments help main-
tain the multiparty system and prevent the growth of a monolithic polit-
ical power on the federal level.3!

The second major advantage of federalism lies in the ability of
state and local governments to draw citizens into the political process.
The greater accessibility and smaller scale of local government allows
individuals to participate actively in governmental decisionmaking.32
This participation, in turn, provides myriad benefits: it trains citizens in
the techniques of democracy,33 fosters accountability among elected
representatives,3* and enhances voter confidence in the democratic

28. See States More Responsive, supra note 21, at 32, col. 4 (“ ‘it [is] a mark of the
strength and resilience of the Federal system that when one level of government [is]
dominated by conservative ideas, the other levels [are] still open to liberal ideas and
innovations’ ”) (quoting Professor Richard P. Nathan, director of the Urban and Re-
gional Research Center at Princeton University, and John Shannon, executive director
of the Advisory Commission on Intergovernmental Relations).

29. See, e.g., Macmahon, supra note 17, at I1.

30. Rapaczynski, supra note 17, at 387-88; see also infra notes 37-39 and accompa-
nying text (noting increased involvement of women and minorities in state and local
politics).

31. See, e.g., Rapaczynski, supra note 17, at 388. Originally, the Framers intended
the states to exert a military check on the national government as well as the institutional
check described here. See The Federalist No. 46, at 32022 (J. Madison) (J. Cooke ed.
1961); The Federalist No. 28, at 178-80 (A. Hamilton); Amar, supra note 17, at
1495-1500. The decline of this military check renders the states’ role as an institutional
check on federal power even more important.

32. See, e.g., Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 575-77 &
n.18 (1985) (Powell, J., dissenting); Advisory Commission on Intergovernmental Rela-
tions, Citizen Participation in the American Federal System 8 (1980) [hereinafter Citizen
Participation] (“It is at the local level—the government ‘closest to the people’—that
citizen participation is most prevalent and significant.”); id. at 95; Engdahl, Sense and
Nonsense About State Immunity, 2 Const. Commentary 93, 122 (1985); Macmahon,
supra note 17, at 10-11.

33. See, e.g., 1 A. de Tocqueville, Democracy in America ch. 5 (G. Lawrence trans.
1966); J.S. Mill, Utilitarianism, Liberty, and Representative Government 469 (Every-
man’s ed. 1951); Howard, Garcia and the Values of Federalism: On the Need for a Re-
currence to Fundamental Principles, 19 Ga. L. Rev. 789, 795 (1985).

34. See, e.g., J.S. Mill, supra note 33, at 225-29; Kaden, Politics, Money and State
Sovereignty: The Judicial Role, 79 Colum. L. Rev. 847, 853-54 (1979). But see
Tushnet, Federalism and the Traditions of American Political Theory, 19 Ga. L. Rev.
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process.3® For these reasons, the opportunity to participate personally
in governmental decisionmaking is an important part of the democratic
process.36

One measure of the success of state and local governments in
drawing citizens into the governmental process lies in the relatively
high proportion of women and minority members holding positions in
those governments. In 1985, women held 14.4% of the seats in state
legislatures—three times the proportion of seats they held in Con-
gress.37 Similarly, blacks held 5% of the state legislative seats, as op-
posed to only 3.6% of congressional seats.3®8 Another 2,685 black
Americans served as mayors or members of municipal governing
boards as of January 1986.3° The ability of these political newcomers
to gain a stronger toehold in state than in national government sug-
gests that state governments may indeed be more receptive to citizen
participation.

The third advantage of independent state governments stems from
the political and cultural diversity they provide.®® Acting through their
state and local governments, citizens in each region create the type of
social and political climate they prefer. Alaska spends $8,627 per pupil
for elementary and secondary education, while Utah spends only

981, 991-92 (1985) (contending that contemporary politics belie the republican theory
of accountability to active local participants).

35. See, e.g., Jefferson Letter, supra note 12:

Where every man is a sharer in the direction of his ward-republic, or of some of
the higher ones, and feels that he is a participator in the government of affairs,
not merely at an election one day in the year, but every day; . . . he will let the
heart be torn out of his body sooner tban his power be wrested from him by a
Caesar or a Bonaparte.

1d. at 142. A study conducted by the Rand Corporation during the early 1970s disputed
this contention, concluding that citizen participation in governmental processes does
not reduce the citizens’ alienation from government. See Citizen Participation, supra
note 32, at 175. Anotber study conducted at the same time, however, concluded that
citizen participation in governmental programs does foster positive attitudes towards
government. Id. at 169, 175.

36. See FERC v. Mississippi, 456 U.S. 742, 789-90 (1982) (O’Connor, J., dissenting
in part); B. Bailyn, The ldeological Origins of the American Revolution 172-75 (1967);
Beer, Federalism, Nationalism and Democracy in America, 72 Am. Pol. Sci. Rev. 9, 10
(1978); Kaden, supra note 34, at 855-57. Most citizens, of course, may remain apathetic
towards their governments and refuse any form of political participation beyond voting.
The opportunities for participation, however, remain greatest at the state and local
levels. Indeed, these opportunities may be all the more important as a2 means of com-
batting citizen apathy.

37. See States More Responsive, supra note 21, at 13,

38. Id.

39. The World Almanac and Book of Facts 1987, at 379 (M. Hoffman ed. 1986)
[hereinafter World Almanac].

40. See, e.g., Howard, supra note 33, at 795; Kaden, supra note 34, at 854;
Macmahon, supra note 17, at 10; Stewart, supra note 17, at 918.
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$2,053.41 Some states have enacted stringent pollution control laws
and high industrial taxes, while Louisiana advertises itself as the
“Right-to-Profit State.”42 The city of Santa Monica in California has
established social welfare programs that critics dub ‘““a form of social-
ism.”43 For a nation composed of diverse interest groups, this oppor-
tunity to express different social and cultural values is essential.*4

Finally, as Justice Brandeis observed more than fifty years ago,
each of the states “serve[s] as a laboratory” that may “try novel social
and economic experiments without risk to the rest of the country.”45
State governments repeatedly have proved the truth of this statement
by pioneering new social and economic programs. Unemployment
compensation, minimum-wage laws, public financing of political cam-
paigns, no-fault insurance, hospital cost containment, and prohibitions
against discrimination in housing and employment all originated in
state legislatures.#¢ When these programs proved their worth on the
state level, they expanded into nationwide programs. Many scholars
point to the continued existence of strong state governments as a prin-
cipal source of governmental innovations.*?

41. World Almanac, supra note 39, at 214. For this money, Alaska purchases a
pupil-to-teacher ratio of 17.1 to 1, while Utah tolerates a 24.1 to 1 ratio. Id.

42, Scheiber, American Federalism and the Diffusion of Power: Historical and
Contemporary Perspectives, 9 U. Tol. L. Rev. 619, 621 (1978).

43. Olson, Federalism from the Standpoint of the Department of Justice, 6 Harv.
J-L. & Pub. Pol'y 7, 12 (1982); see also Graglia, In Defense of “Federalism,” 6 Harv. J.L.
& Pub. Pol’y 23, 25-26 (1982).

44. See, e.g., Howard, supra note 33, at 795. Some commentators maintain that
federalism is not necessary to produce this diversity, because a centralized government
could achieve the same effect by delegating discretion to branch offices. See, e.g.,
Macmahon, supra note 17, at 11. It is unlikely, however, that a unitary government
acting through branch offices would ever create as much diversity as a federal system of
independent state and local governments. 1ln any unitary organization, the incentives
for uniformity are powerful and may overwhelm the desire for diversity. Branch officers
chosen by a central government, moreover, are less likely to reflect local preferences
than elected officials chosen locally. Perhaps for these reasons, even Professor Arthur
Macmahon concedes that under “certain unitary constitutions . . . seemingly strong
mandates for devolution in provinces and communes [have been] largely disregarded.”
Id.

45. New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissent-
ing); see also FERC v. Mississippi, 456 U.S. 742, 788-89 (1982) (O’Connor, J., dissent-
ing in part); Chandler v. Florida, 449 U.S. 560, 578-80 (1981); Roth v. United States,
354 U.S. 476, 505-06 (1957) (Harlan, J., dissenting).

46. See FERC v. Mississippi, 456 U.S. 742, 788-89 (1982) (O’Connor, J., dissent-
ing in part) (discussing unemployment compensation and minimum wage laws); Kaden,
supra note 34, at 854-55 (discussing unemployment compensation, public financing of
political campaigns, no-fault insurance, and hospital cost containment). The list of
state-generated innovations could be expanded considerably. For further examples, see
FERC v. Mississippi, 456 U.S. at 788-89 (O’Connor, J., dissenting in part); Kaden, supra
note 34, at 854-55. The Constitution itself was drawn from the provisions of several
state constitutions. See 1 The Founders’ Constitution, supra note 12, at 7-9, 11-23
(reprinting Virginia and Massachusetts constitutions).

47. See, e.g., Fried, Federalism—Why Should We Care?, 6 Harv. J.L. & Pub. Pol'y
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Four principal values, therefore, support preservation of the fed-
eral system. A dual system of government checks abuses of power in
any branch of the system. State and local governnments increase the
opportunities for citizens to participate actively in the democratic pro-
cess and create diverse cultural and political environments. Finally, the
distribution of power among fifty-one different governments enhances
opportunities for innovation and experimentation.

B. The Supreme Court and Federalism

The Supreme Court has always recognized the importance of
maintaining independent state governments. In 1869, the Court de-
clared that “the preservation of the States, and the maintenance of their
governments, are as much within the design and care of the Constitu-
tion as the preservation of the Union and the maintenance of the Na-
tional Government.”#8 Each of the states, the Court pointed out, is
“endowed with all the functions essential to separate and independent
existence.”#® In short, “[t]he Constitution, in all its provisions, looks
to an indestructible Union, composed of indestructible States,”50

Despite the Court’s announced allegiance to state sovereignty,
many of its twentieth century rulings have diminished the autonomy of
state governments. Since 1937, the Supreme Court has interpreted the
commerce clause broadly, authorizing the federal government to regu-
late many economic and social matters previously left to the states.5!
At the same time, the Court has approved expansive congressional
delegations of power to administrative agencies, enabling the federal
government to establish large regulatory bureaucracies.52 Finally, the

1, 2-3 (1982); Friendly, Federalism: A Foreword, 86 Yale LJ. 1019, 1034 (1977);
Macmahon, supra note 17, at 10-11.

A few scholars have questioned Brandeis’ dogma, maintaining that state govern-
ments are not effective innovators. Professor Susan Rose-Ackerman, for example, con-
cludes on the basis of a theoretical model that federal systems do not encourage
innovation. Rose-Ackerman, Risk Taking and Reelection: Does Federalism Promote In-
novation?, 9 J. Legal Stud. 593, 60305 (1980); see also Rapaczynski, supra note 17, at
408-12. Professor Rose-Ackerman, however, admits that her model has several signifi-
cant limits. In particular, she assumes that states are administered by a single clected
official, rather than by a multimember legislature, and she assumes that elected officials
are motivated solely by a desire to maximize their chances of reelection. Rose-
Ackerman, supra, at 595. These limits minimize several important incentives for innova-
tion in the federal system. State politicians, for example, may acquire more prestigious
federal offices by conducting successful experiments in their states. Id. at 614-15.

48. Texas v. White, 74 U.S. (7 Wall.) 700, 725 (1869).

49. Id. (quoting County of Lane v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869)).

50. Id. at 725.

51. See, e.g., Heart of Atlanta Motel v. United States, 379 U.S. 241, 258 (1964)
(prohibiting racial discrimination in public accommodations); Wickard v. Filburn, $17
U.S. 111, 125 (1942) (restricting production of wheat for home consumption); NLRB v.
Jones & Laughlin Steel Corp., 301 U.S. 1, 31 (1937) (regulating labor relations). See
generally 1 R. Rotunda, J. Nowak & J. Young, supra note 19, §§ 4.8~.10.

52. See, e.g., American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490 (1981); Sun-
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Court has interpreted the spending clause as an independent grant of
federal power, allowing Congress to regulate a vast array of state and
local activities by attaching conditions to monetary grants.5? Since
1960, the number and scope of these conditions has grown dramati-
cally.>* As a result of these trends, the independence of state govern-
ments has been greatly reduced.

In 1976, the Supreme Court attempted to halt this tide of federal
encroachments on state power. Justice Rehnquist’s opinion for the
Court in National League of Cities v. Usery5® proclaimed that the tenth
amendment limited congressional power to legislate under the com-
merce clause. The tenth amendment, the Court concluded, sheltered
“the States’ freedom to structure integral operations in areas of tradi-
tional governmental functions.””®6 Accordingly, Congress could not
“directly displace” that freedom by regulating “‘the States as States”
and limiting “attributes of state sovereignty.””57 Applying this standard
to the facts in National League of Cities, the Court forbade Congress to
regulate the wages and hours of public employees engaged in tradi-
tional governmental functions.58

National League of Cities was a revolutionary opinion. Since at least
1941, the Court had refused to read the tenth amendment as a cap on
congressional power.5® On the contrary, the Court had interpreted
that provision as a mere “truism.”%® By rereading the tenth amend-
ment as an affirmative limit on congressional power, National League of
Cities promised a dramatic reshaping of federal-state relations.

In fact, however, National League of Cities had a limited impact on the

law. Although litigants raised tenth amendment claims in more than
three hundred cases reported after National League of Cities, courts re-

shine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940); 1 R. Rotunda, J. Nowak & J.
Young, supra note 19, § 4.8, at 294-95 & n.4.

53. See, e.g., South Dakota v. Dole, 107 S. Ct. 2793 (1987); United States v. Butler,
297 U.S. 1, 65-66 (1936); 1 R. Rotunda, J. Nowak & J. Young, supra note 19, § 5.7;
Rosenthal, Conditional Federal Spending and the Constitution, 39 Stan. L. Rev. 1103
(1987); see also infra notes 263-86 and accompanying text.

54. See C. Lovell, R. Kneisel, M. Neiman, A. Rose & C. Tobin, Federal and State
Mandating on Local Governments: An Exploration of lssues and Impacts 70-73 (1979);
Koch, The Mandate Millstone, in American Intergovernmental Relations 217 (L.
O'Toole ed. 1985).

55. 426 U.S. 833 (1976).

56. 1d. at 852.

57. 1d. at 852, 854.

58. On remand, the district court refused to enter a decree excluding all public
eniployees from federal wage and hour legislation. Instead, the court observed that the
Supreme Court’s opinion was “limited to . . . those state and local government employ-
ecs engaged in activities integral to and traditionally provided by government.” Na-
tional League of Cities v. Marshall, 429 F. Supp. 703, 705 (D.D.C. 1977).

59. See United States v. Darby, 312 U.S. 100, 123-24 (1941).

60. 1d. at 124.
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jected most of those claims.6! The Supreme Court itself never relied
upon National League of Cities to invalidate any other federal law. In-
stead, the Court progressively narrowed the effectiveness of its tenth
amendment principle in a series of cases decided between 1976 and
1985.52 Finally, less than ten years after National League of Cities
debuted, the Court overruled the decision.63

The sterility of National League of Cities was not surprising, because
the decision itself contained three mortal flaws. First, the language of
the tenth amendment fails to support the affirmative limit on congres-
sional power described by the Court in National League of Cities. The
tenth amendment declares simply that “[t]he powers not delegated to
the United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.”64 As the
Court itself had recognized during an earlier period, this language
“states but a truism that all is retained which has not been surren-
dered.”®> The Court’s attempt to build a firm federalism principle on
these pusillanimous words smacked of judicial invention; critics ac-
cused the Court of pulling a federalist rabbit from an empty tenth
amendment top hat.66

Second, even if the passive language of the tenth amendment
could have been read to impose an affirmative restraint on Congress,
that language failed to generate a workable principle separating per-
missible congressional enactments from unconstitutional ones. The
words of the tenth amendment, which simply “reserve’” power to the
states, shed no light on the type of congressional actions that interfere
unduly with state autonomy. The Court’s own attempts to graft addi-

61. See La Pierre, Political Accountability, supra note 4, at 580 n.9; La Pierre, Polit-
ical Safeguards, supra note 4, at 785 n.21. Ultimately, the only claims that succeeded
were claims seeking to exempt particular categories of employees from the specific wage
and hour legislation at issue in National League of Cities. La Pierre, Political Accountabil-
ity, supra note 4, at 580 n.9.

62. See Monell v. Department of Social Servs., 436 U.S. 658, 690 n.54 (1978); City
of Rome v. United States, 446 U.S. 156, 178-80 (1980); Hodel v. Virginia Surface Min-
ing & Reclamation Ass'n, 452 U.S. 264, 283-93 (1981); FERC v. Mississippi, 456 U.S.
742 (1982); United Transp. Union v. Long Island R.R., 455 U.S. 678, 684-86 (1982);
Bell v. New Jersey, 461 U.S. 773, 790-91 (1983); EEOC v. Wyoming, 460 U.S. 226
(1983).

63. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985). See infra
notes 78-119 and accompanying text.

64. U.S. Const. amend. X.

65. United States v. Darby, 312 U.S. 100, 124 (1941); see also Sperry v. Florida ex
rel. Florida Bar, 373 U.S. 879, 403 (1963); United Pub. Workers v. Mitchell, 330 U.S. 75,
96 (1947) (“If granted power [to the federal government] is found, necessarily the ob-
Jjection of invasion of those rights, reserved by the Ninth and Tenth Amendments, must
fail.”).

66. See, e.g., EEOC v. Wyoming, 460 U.S. at 248 (Stevens, J., concurring); National
League of Cities, 426 U.S. at 860 (Brennan, J., dissenting). Even friends of the Court’s
decision in National League of Cities criticized the Court’s reliance on the tenth amend-
ment. See, e.g., Engdahl, supra note 32, at 93, 99-100.
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tional language onto the tenth amendment failed to produce any more
definite guidelines. Although National League of Cities and its progeny
repeatedly condemned congressional regulation of “the States as
States,”’67 federal interference with essential “attributes of state sover-
eignty,”®® and congressional obstruction of “the States’ freedom to
structure integral operations in areas of traditional governmental func-
tions,”’®? the Court never explained the meaning of these complex
terms.70

The Court exacerbated the ambiguity of its tenth amendment prin-
ciple, moreover, by suggesting that a strong federal need could, on oc-
casion, outweigh the states’ interest in sovereignty. In National League of
Cities itself, the Court acknowledged that the federal government could
impose a temporary across-the-board freeze on the wages of state and
local employees in order to “ ‘counter severe inflation that threatened
the national economy.” 7! Justice Blackmun, concurring in the judg-
ment, suggested more explicitly that the Court had adopted a “balanc-
ing approach” that would permit “federal power in areas . . . where the
federal interest is demonstrably greater and where state . . . compliance
with imposed federal standards would be essential.””’’? Subsequent
opinions incorporated Justice Blackmun’s ‘“balancing approach” into
the National League of Cities formula.”®> The Court never spelled out,
however, what types of federal needs might outweigh the interest in
state sovereignty or how this balance should be struck.74

67. See, e.g., United Transp. Union v. Long Island R.R., 455 U.S. 678, 684 (1982);
Hodel v. Virginia Surface Mining & Reclamation Ass’n, 452 U.S. 264, 287 (1981); Na-
tional League of Cities, 426 U.S. at 845.

68. See, e.g., United Transp. Union, 455 U.S. at 684; Virginia Surface Mining, 452 U.S.
at 288; National League of Cities, 426 U.S. at 845.

69. See, e.g., United Transp. Union, 455 U.S. at 684; Virginia Surface Mining, 452 U.S.
at 288; National League of Cities, 426 U.S. at 852.

70. As one commentator has observed, the doctrine adopted in National League of
Cities was “‘extraordinarily unclear and indefinite.” Field, Garcia v. San Antonio Metropoli-
tan Transit Authority: The Demise of a Misguided Doctrine, 99 Harv. L. Rev. 84, 91
(1985); see also EEOC v. Wyoming, 460 U.S. at 238 n.11; La Pierre, Political Safe-
guards, supra note 4, at 804-16. But see Van Alstyne, The Second Death of Federalism,
83 Mich. L. Rev. 1709, 1717-20 (1985) (suggesting that the Court could have drawn a
workable standard from National League of Cities by “developfing] its basic distinction
between preemption and command”).

71. 426 U.S. at 853 (quoting and reaffirming Fry v. United States, 421 U.S. 542,
548 (1975)).

72. Id. at 856 (Blackmun, J., concurring).

73. See, e.g., EEOC v. Wyoming, 460 U.S. 226, 237, 239-42 (1983); United
Transp. Union v. Long Island R.R., 455 U.S. 678, 684 n.9 (1982); Hodel v. Virginia
Surface Mining & Reclamation Ass’n, 452 U.S. 264, 288 n.29 (1981).

74. Indeed, several of the Justices who supported National League of Cities disagreed
over the precise role of any balancing test. See Garcia v. San Antonio Metro. Transit
Auth., 469 U.S. 528, 579-80 (1985) (Rehnquist, J., dissenting); Field, supra note 70, at
92-93. For a thorough discussion of the perils of balancing in constitutional cases, see
Aleinikoff, Constitutional Law in the Age of Balancing, 96 Yale L.J. 943 (1987).
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Finally, the Court stumbled in National League of Cities by purport-
ing to protect only state sovereignty in “areas of traditional govern-
mental functions.”?® This limit distracted litigants from the Court’s
primary objective of protecting the independence of state governments
and generated endless disputes over which government services were
“traditional.”?’®6 In addition, the focus on “traditional governmental
functions” defeated the Court’s own commitment to state autonomy by
denying constitutional protection to states that exercised their indepen-
dence by adopting innovative governmental services. As the Court it-
self ultimately concluded, ‘““a rule of state immunity from federal
regulation that turns on a judicial appraisal of whether a particular gov-
ernmental function is ‘integral’ or ‘traditional’” is both “unsound in
principle and unworkable in practice.””77

In Garcia v. San Antonio Metropolitan Transit Authority,”® decided less
than a decade after National League of Cities, the Supreme Court over-
ruled both the reasoning and result of its earlier decision. In Garcia, a
city transit authority challenged the federal government’s power to reg-
ulate the hours and wages of its employees. The lower court agreed
that the transit authority was immune from this federal regulation be-
cause the transit system was “a ‘traditional’ governmental function.”79
On appeal, the Supreme Court refused to decide whether operation of
a transit system was a traditional governmental function. Instead, the
Court rejected National League of Cities in its entirety and concluded that
the principal protection for state sovereignty lies in “the structure of
the Federal Government” rather than in the tenth amendment or any
other judicially enforceable constitutional provision.80

According to the reasoning of Garcia, the Constitution’s Framers

relied primarily on the structure of the federal government to shield
the interests of state governments. In particular, the Framers gave the

75. 426 U.S. at 852.

76. Compare Molina-Estrada v. Puerto Rico Highway Auth., 680 F.2d 841, 845-46
(1st Cir. 1982) (operating a highway authority is a traditional governmental function);
Amersbach v. City of Cleveland, 598 F.2d 1033, 1037-38 (6th Cir. 1979) (operating a
municipal airport is a traditional governmental function); and United States v. Best, 573
F.2d 1095, 1102-03 (9th Cir. 1978) (licensing of automobile drivers is a traditional gov-
ernmental function) with Hughes Air Corp. v. Public Utils. Comm’n, 644 F.2d 1334,
1340-41 (9tb Cir. 1981) (regulating air transportation is not a traditional governmental
activity); Friends of the Earth v. Carey, 552 F.2d 25, 38 (2d Cir.) (regulating traffic on
public roads is not a traditional governmental activity), cert. denied, 434 U.S. 902
(1977). See generally Garcia, 469 U.S. at 538-39 (citing additional cases).

77. Garcia, 469 U.S. at 546-47.

78. 469 U.S. 528 (1985).

79. San Antonio Metro. Transit Auth. v. Donovan, 557 F. Supp. 445, 446 (W.D.
Tex. 1983), rev’d sub nom. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528
(1985).

80. 469 U.S. at 550; see also National League of Cities, 426 U.S. at 876-78 (Brennan,
J., dissenting) (proposing a similar approach).
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states equal representation in the Senate,! declared that Senators
should be chosen by their state legislatures,32 allowed the states control
over electoral qualifications for the House of Representatives,33 and
provided for the election of a President and Vice President through
electors appointed in a manner prescribed by the state legislatures.8*
These structural provisions, the Court concluded, “‘systematically pro-
tect[] States from the risk of having their functions . . . handicapped by
Commerce Clause regulation.”85 The courts, therefore, may interfere
with congressional regulation of the states only if the states can point to
specific “failings in the national political process.”®® Finding no such
defects in the congressional enactment of overtime and minimum wage
laws, the Court upheld application of those laws to state and local
transit employees.87

Garcia, like National League of Cities, was a radical decision. The
Court overturned a precedent of recent vintage and adopted an unu-
sual structural approach to state autonomy. Unfortunately, however,
the Court’s decision in Garcia is as deficient as its theory in National
League of Cities.

The Court’s treatment of federal-state relations in Garcia is wholly
unsatisfactory, first, because Garcia’s central assertion that the structure
of federal politics protects the autonomy of state governments is simply
wishful thinking.88 Senators and Representatives undeniably represent
the interests of the citizens in their states. Congressional delegates

81. U.S. Const. art. I, § 3, cl. 1.

82. Id. The seventeenth amendment, of course, negated this protection by giving
the people of each state the power to elect Senators directly. U.S. Const. amend. XVIIL.
See Garcia, 469 U.S. at 554 & n.18.

83. U.S. Const. art. I, § 2, cl. 1.

84. U.S. Const. art. I1, § 1, cls. 2-3; id. amend. XII. Today, of course, the citizens
of each state vote for the electors. This procedure, however, is a matter of state law; the
Constitution would permit state legislatures to appoint electors directly. See 1 R.
Rotunda, J. Nowak & J. Young, supra note 19, § 9.12, at 523-24.

85. 469 U.S. at 555.

86. 1d. at 554. Although the Court recognized the possibility of judicial interven-
tion under these circumstances, it did not clarify the constitutional basis for that inter-
ference. Presumably, the Court would rely on the tenth amendment if it ever struck
down federal legislation stemming from “failings in the national political process.” This
approach, however, would merely revive the difficulties inherent in any reliance on the
amorphous language of the tenth amendment. See supra notes 64-74 and accompany-
ing text.

87. 469 U.S. at 555-56. For a discussion of the scholarly work on which the Court
relied in reaching this result, see supra note 4.

88. See, e.g., Van Alstyne, supra note 70, at 1724 n.64. This hypothesis is ““so im-
plausible,” Professor William Van Alstyne argues, “as virtually to compel one’s skepti-
cism that those who assert [it] can possibly believe it. . . . [L]t is difficult to take the
political science portion of the whole ‘safeguards’ argument as other than a good-
hearted joke.” Id. Even Professor Martha Field, who approves the holding in Garcia,
admits that in its “extreme” form, exclusive reliance upon the national political process
to protect state interests is “difficult to support.” Field, supra note 70, at 109 n.127.
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from the farmbelt promote agriculture, while representatives from ur-
ban districts favor mass transportation and inner city revitalization.
Nothing in the structure of federal politics, however, guarantees that
these representatives will promote the institutional interests of state
and local governments.8? The only constitutional provision that might
have ensured some congressional representation for these institutional
interests—the selection of Senators by state legislatures—was repealed
in 1913.90

Several scholars, moreover, suggest that any link between Con-
gress and the political machinery in each state has declined markedly in
recent decades. Congressional representatives increasingly draw their
support from nationally organized interest groups, rather than from
state political organizations.9! In addition, although former governors
once filled twenty-two percent of all Senate seats, only twelve members
of the current Senate have that background.®2 Fully fifteen percent of
today’s Senators lack any prior experience in state or local office, a
nearly twofold increase from the first half of the twentieth century.93
Another twelve percent have experience only at the local, rather than
the statewide, level.%¢ These circumstances cast doubt on any assertion
that the political background and allegiances of our national legislators
predispose them to protect state sovereignty.

89. See, e.g., Field, supra note 70, at 110; La Pierre, Political Accountability, supra
note 4, at 626-29; see also Garcia, 469 U.S, at 565 & n.9 (Powell, J., dissenting).

90. U.S. Const. amend. XVII. Even before adoption of the seventeenth amend-
ment, the structure of the Senate may have discouraged representation of state interests.
One scholar maintains that Senators have always been “representatives in the Burkean
sense, free to serve long-run national interests,” rather than parochial state ambitions.
Diamond, The Federalist on Federalism: “Neither a National nor a Federal Constitution,
but a Composition of Both”, 86 Yale L.J. 1273, 1282 (1977). The factors contributing
to this “nationalization” of the Senate include voting by Senator rather than by state,
six-year terms, unlimited eligibility for reelection, and the inability of state legislatures
to recall recalcitrant Senators. Id. at 1281-82.

91. See Howard, supra note 33, at 793; Kaden, supra note 34, at 862-64; High
Court Ruling Source of Dismay to Local Officials, N.Y. Times, Feb. 21, 1985, at Al, col.
1, B8, col. 5 (preliminary findings of a study conducted by the Advisory Commission on
Intergovernmental Relations suggest that “Congress ha[s] become an assembly of in-
dependent operators little influenced by party officials or elected officials in [their] re-
spective states”).

92. See Codispoti, The Governorship-Senate Connection: A Step in the Structure
of Opportunities Grows Weaker, Publius, Spring 1987, 41, 41, 43 n.12; see also Kaden,
supra note 34, at 865. -

93. Codispoti, supra note 92, at 52.

94. Id. Between 1914 and 1956, only 4.67% of the Senators had experience lim-
ited to local office. Id.

Even more telling, perhaps, is the fact that national representatives rarely leave
Congress for state legislatures or governorships. Id. at 41. If Senators and Representa-
tives frequently followed that path, one might argue that they had a personal stake in
preserving the autonomy of state officials. The lines between state and federal office,
however, appear to run in only one direction; Senators and Representatives rarely yearn
for the challenges of state administration.
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The realities of political life, in fact, suggest that congressional in-
terests frequently clash with those of state and local governments.
Pressed to accomplish national goals without raising taxes, Congress
has recently forced state and local governments to administer national
programs at state expense.®> This technique permits Congress to es-
cape fiscal accountability for its actions.®¢ Similarly, if proposed legisla-
tion promises to prove unpopular with some segments of the public,
Congress can attempt to avoid political censure by compelling state of-
ficials to enact and enforce the controversial measures.®? For these rea-
sons, national representatives often have a strong incentive to harness
the energy of state and local governments for national purposes. In
general, “the hydraulic pressure inherent within each of the separate
Branches [of government] to exceed the outer limits of its power’98
will reduce any congressional solicitude for state autonomy.%®

Second, even if Garcia’s assumptions about the national political
process rest on a sound empirical basis, the decision errs because it
assumes that mere political consensus may override constitutional pro-
visions designed to check the concentration of governmental power.
The national political process represents state interests, Garcia reasons;
therefore, the states consent to any national legislation that infringes
state sovereignty.1°¢ Rather than rescue the states from a position they
voluntarily chose, the judicial branch conserves its scarce resources for
other jobs.101

95. See Moore, Mandates Without Money, 18 Nat’l J. 2366 (1986).

96. See Brown v. EPA, 521 F.2d 827, 840 (9th Cir. 1975), vacated and remanded
for consideration of mootness, 431 U.S. 99 (1977); La Pierre, Political Accountability,
supra note 4, at 660-62.

97. See Texas v. United States, 730 F.2d 339, 354 (5th Cir.), cert. denied, 469 U.S.
892 (1984); La Pierre, Political Safeguards, supra note 4, at 1035-36.

98. INS v. Chadha, 462 U.S 919, 951 (1983).

99. See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 565 & n.9 (1985)
(Powell, J., dissenting); Rapaczynski, supra note 17, at 388 (national representatives
have incentive to restrict operation of state and local governments because those gov-
ernments generate new interests that may challenge their own grip on national power).

In addition to these facts, several observers have suggested that Congress is inher-
ently incapable of giving careful consideration to most constitutional issues. Judge
Abner Mikva, a former Congressman, has argued strenuously that “institutionally and
politically, Congress is designed to pass over the constitutional questions.” Mikva, How
Well Does Congress Support and Defend the Constitution?, 61 N.C.L. Rev. 587, 609
(1988). “While constitutional rhetoric occasionally finds its way into the legislative his-
tory of a statute,” Mikva contends, “and may even convince some members of Congress
to act in a certain manner, for the most part the legislators are motivated by a desire to
enact any particular piece of legislation that fills the perceived needs of the moment.”
Id. at 606; see also Oregon v. Mitchell, 400 U.S. 112, 204-05 (1970) (Harlan, J., dissent-
ing in part); M. Shapiro, Freedom of Speech: The Supreme Court and Judicial Review
30 (1966). These observations on the character of Congress raise serious doubts about
the ability of that body to enforce the delicate constitutional balance between federal
and state power.

100. 469 U.S. at 549-55.

101. Professor Jesse Choper has argued vigorously that the Court should save its
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The difficulty with this argument is that it overlooks the purpose of
preserving state autonomy: the principal role of independent state
governments is to check the power of the federal government.192 If the
purpose of one governmental body is to check another, however, it is
foolish to allow the two bodies to conspire together to abandon that
check. An independent tribunal, such as the Supreme Court, must en-
sure that the reciprocal checks against national and state tyranny re-
main in place.103

In other cases involving the separation of powers, the Supreme
Court has steadfastly refused to uphold the infringement of constitu-
tionally required political checks — even when the affected governmen-
tal bodies have consented to the instrusion. In INS v. Chadha,'°* for
example, the Court struck down a statutory provision authorizing one
House of Congress to veto an executive decision. Any such action by
Congress, the Court concluded, is “legislative” and requires approval
by both Houses of Congress and presentment to the President.105
Stressing the important roles of bicameralism and presentment in
checking abuses of political power,10¢ the Court invalidated the provi-

institutional capital for individual rights cases by eschewing adjudication of federalism
and separation-of-powers claims. J. Choper, supra note 4. The notion that the Court
can hoard its political capital in this manner, however, is dubious. As Professor
Lawrence Sager has observed, recent federalism and separation-of-power cases have
either escaped public attention completely or “engender[ed] respect for the Court.”
Sager, Constitutional Triage (Book Review), 81 Colum. L. Rev. 707, 710 (1981). It is
hard to believe that elimination of these decisions would increase the public’s appetite
for the Court’s more controversial pronouncements on school prayer, abortion, and
criminal procedure. See Levinson, Judicial Review and the Problem of the Comprehen-
sible Constitution (Book Review), 59 Tex. L. Rev. 395, 403 (1981) (characterizing as a
“bit politically naive” the belief that the “public will sit still for an activist Court in re-
gard to individual rights.”); Monaghan, Book Review, 94 Harv. L. Rev. 296, 300-01
(1980) (the proposition that adjudicating federalism decisions weakens the Court’s abil-
ity to protect civil liberties is “speculative”). Frequent flexing of the Court’s judicial
muscles, moreover, does not necessarily provoke hostility to that power; demonstrations
of strength may breed acceptance and respect. Hovekamp, The Proud Pre-eminence
(Book Review), 8 Hastings Const. L.Q, 429, 441 (1981); Sager, supra, at 708-09. Cer-
tainly that is the United States’ intention when it sends its naval fleet into foreign waters.

102. See supra notes 17-31 and accompanying text.

103. Even James Madison, an ardent advocate of a strong central government, rec-
ognized that “some such tribunal is clearly essential” to adjudicate “controversies relat-
ing to the boundary between the two jurisdictions.” The Federalist No. 39, at 256 (J.
Madison) (J. Cooke ed. 1961). A century later, John Stuart Mill reiterated the necessity
of an impartial umpire to police disputes between the central and state governments in a
federation. J.S. Mill, supra note 33, at 499; see also New York v. United States, 326 U.S.
572, 594 (1946) (Douglas, J., dissenting); Howard, supra note 33, at 791. The Supreme
Court’s decision in Garcia, Professor William Van Alstyne observes, gives “the Emperor,
i.e., Congress” the sole power “to determine the sufficiency of the national wardrobe.”
Van Alstyne, supra note 70, at 1723.

104. 462 U.S. 919 (1983).

105. 1d. at 951-59; see U.S. Const. art. 1, § 1; id., § 7, cl. 2;id., § 7, cl. 3.

106. 462 U.S. at 946-51, 959.
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sion even though Congress and the President had both “consented” to
the infringement of their powers by approving the challenged legisla-
tion.’97 In matters of state sovereignty, as in Chadha, political waiver of
a constitutional limit on governmental power should not bar vigorous
judicial review.108

Permitting a majority of Congress to override constitutional limits
on state autonomy, moreover, disregards the express language of Arti-
cle V. Under that provision, changes in the constitutional balance of
powers may be achieved only by a constitutional amendment garnering
support from two-thirds of the members of Congress, as well as three-
fourths of the states.!9% A bare majority of Congress is never sufficient
to amend the Constitution; yet Garcia’s logic appears to give Congress
just that power.110

This oversight in Garcia’s reasoning reveals a third, even more
troubling flaw in the decision. As Professor William Van Alstyne has
recognized, when Garcia is “[s]tripped of its elegance,” the decision
does nothing less than “propos[e] the piecemeal repeal of judicial
review.”11!  The Court in Garcia seemed to regret the

107. Id. at 942 n.13.

108. For other cases in which the Supreme Court invalidated legislation affecting
the separation of powers, despite political “approval” of the legislation, see Buckley v.
Valeo, 424 U.S. 1, 118-37 (1976) (holding unconstitutional provisions of the Federal
Election Campaign Act that gave congressional officers the power to appoint members
of the Federal Election Commission, despite presidential approval for the legislation);
Myers v. United States, 272 U.S. 52 (1926) (striking down a federal law that purported
to restrict the President’s power to remove executive officers, even though a President
had signed the law into effect); cf. Lucas v. Forty-Fourth General Assembly, 377 U.S.
718, 736-37 (1964) (invalidating apportionment scheme that had been approved by a
majority of voters) (“A citizen’s constitutional rights can hardly be infringed simply be-
cause a majority of the people choose that it be.”’). See generally Garcia, 469 U.S. at 567
n.12 (Powell, J., dissenting) (criticizing majority opinion as inconsistent with Buckley and
Myers); National League of Cities, 426 U.S. at 841 n.12 (criticizing dissent in National League
of Cities on same ground); Texas v. United States, 730 F.2d 339, 355 (5th Cir.) (noting
inconsistency of process argnment with Chadha), cert. denied, 469 U.S. 892 (1984).

109. U.S. Const. art. V.

110. Cf. Oregon v. Mitchell, 400 U.S. 112, 201 (1970) (Harlan, J., concurring in
part and dissenting in part) (““States may be deprived of their retained powers only with
the concurrence of two-thirds of each House of Congress and three-fourths of the
States.”).

111. Van Alstyne, supra note 70, at 1724. Professor Van Alstyne quotes an astute
essay in The (London) Economist, which observes with some surprise that Garcia ap-
pears to repudiate Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). The Garcia deci-
sion, according to The Economist:

called into question a central principle of the Supreme Court’s own constitu-

tional position. Since 1803 the court has claimed the authority . . . to invalidate

actions of the federal government if they conflict with the constitution. The San

Antonio decision seems to suggest that the principle of judicial review does not apply to

questions of federalism when congress acts under the commerce clause.

Van Alstyne, supra note 70, at 1721 (quoting Nine For the Seesaw, The Economist, Mar.
2, 1985, at 21) (emphasis added by Van Alstyne); see also Howard, supra note 33, at
791.
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countermajoritarian role of the third branch and to yearn for a more
“democratic” system in which voters and legislators would settle all im-
portant issues.!!'2 This yearning, however, neglects the fact that the
Constitution requires the courts to set aside legislation violating ex-
press constitutional commands.!!3 If the Constitution forbids federal
interference with state autonomy, then the courts cannot abandon their
duty to enforce that limit simply because the political process appears
to provide a tolerable substitute for judicial review. Indeed, Garcia
raises the spectre of the Court curtailing judicial review in other areas
as well. The funding of parochial schools and availability of abortions,
for example, might be trusted to the political process as easily as the
autonomy of state governments.!14

Finally, Garcia fails even by its own terms. In Garcia, the Court set
out to avoid the ambiguities of National League of Cities and to remove
the judiciary from the difficult task of drawing boundaries between fed-
eral and state power. Even the Garcia majority, however, conceded that
the courts could not abstain entirely from policing federal-state rela-
tions. “[TThe States,” Garcia recoguized, “occupy a special and specific
position in our constitutional system and . . . the scope of Congress’
authority under the Commerce Clause must reflect that position.”115
At some point, the Court intimated, it might enforce “affirmative limits

. on federal action affecting the States under the Commerce
Clause.”’!16 The majority in Garcia, however, refused to specify the na-
ture of those “affirmative limits” or their constitutional source. At
most, the Court suggested that any judicially enforceable “substantive
restraint on the exercise of Commerce Clause powers” should “find its
justification in the procedural nature of [the structural] limitation” on
congressional power, and should “be tailored to compensate for possi-

112. See 469 U.S. at 546 (“Any rule of state immunity that looks to the ‘traditional,’
‘integral,’ or ‘necessary’ nature of governmental functions inevitably invites an
unelected federal judiciary to make decisions about which state policies it favors and
which ones it dislikes.”); id., at 556-57 (*“[T]he model of democratic decisionmaking the
Court . . . identified [in National League of Cities] underestimated . . . the solicitude of the
national political process for the continued vitality of the States.”); Van Alstyne, supra
note 70, at 1732.

113. U.S. Const. art. V1, cl. 2; Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803);
The Federalist No. 78, at 524-25 (A. Hamilton) (J. Cooke ed. 1961).

114. See Van Alstyne, supra note 70, at 1733 & n.78. One tradition of judicial
review suggests that judicial scrutiny is defensible when a legislature has attempted to
restrict the rights of “‘discrete and insular minorities.” United States v. Carolene Prods.
Co., 304 U.S. 144, 152 n4 (1938). Pregnant women and parents of public school chil-
dren, however, hardly seem to qualify as this type of political minority. See also Garcia,
469 U.S. at 565 n.8 (Powell, J., dissenting) (““One can hardly imagine this Court saying
that because Congress is composed of individuals, individual rights guaranteed by tlie
Bill of Rights are amply protected by the political process. Yet, the position adopted
today is indistinguishable in principle.”).

115. 469 U.S. at 556.

116. 1d.
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ble failings in the national political process.”!!7 Presumably the Court
believed these unidentified restraints would flow from the tenth
amendment or the structure of the Constitution itself.

Garcia, therefore, does not avoid the need for courts to define the
limits of congressional power or to identify the constitutional underpin-
nings of those limits. Instead, the opinion replaces the amorphous re-
strictions of National League of Cities with an even more vague reference
to “possible failings in the national political process.”'!® That stan-
dard, moreover, derives no support from any part of the constitutional
text; it is pure judicial embroidery. In the end, Garcia’s structural analy-
sis is simply a sleight of hand. The structural theory does not bypass
the need for courts to define the boundaries of federal-state relations; it
merely transforms that issue into an inquiry into the workings of the
political process. The five Justices who joined the majority in Garcia,
therefore, did not avoid the hard work of reconciling state sovereignty
and federal supremacy; they merely put that job off to another day.!19

Both National League of Cities and Garcia failed to devise a lasting
solution to the problem of reconciling a strong national government
with equally vigorous state governments. The flaws in National League of
Cities suggest that any future attempt to build a durable theory of feder-
alism on the flimsy words of the tenth amendment is doomed to failure.
The defects in Garcia, on the other hand, intimate that the Court’s polit-

117. Id. at 554.

118. Id,; see also id. at 564 n.7 (Powell, J., dissenting) (noting vagueness of the
majority’s standard).

Professor D. Bruce La Pierre has offered the most detailed outline of what types of
“failings in the national political process” might support judicial intervention to protect
state sovereignty. La Pierre, Political Accountability, supra note 4, at 635-64; see also
Rapaczynski, supra note 17, at 391-95. Professor La Pierre’s approach, however, would
require the courts to act as amateur political scientists and invalidate statutes intruding
upon state authority only when “Congress is not politically accountable.” La Pierre,
Political Accountability, supra note 4, at 665. It is preferable to rest determination of
federalism issues on a specific constitutional command, such as the gnarantee clause,
than on notions of political accountability that find no support in the constitutional text.
Nevertheless, a focus on failings in the political process leads to invalidation of many of
the same federal intrusions as those criticized in this Article. See infra notes 443—46 and
accompanying text.

119. The Garcia majority, of course, expressed the fervent hope that their day of
reckoning would never come. Quoting Justice Frankfurter, the majority observed that:
The process of Constitutional adjudication does not thrive on conjuring up
horrible possibilities that never happen in the real world and devising doctrines
sufficiently comprehensive in detail to cover the remotest contingency. Nor
need we go beyond what is required for a reasoned disposition of the kind of

controversy now before the Court.

469 U.S. at 556 (quoting New York v. United States, 326 U.S. 572, 583 (1946)). On the
other hand, the Garcia majority intimated that Congress had already overstepped the
bounds of its constitutional authority at least once. Id. (citing Coyle v. Smith, 221 U.S.
559 (1911)). It is hard to understand, therefore, why the Court was so certain that the
issue was unlikely to arise again.
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ical-process theory will not endure long.120 The Supreme Court needs
to seek another path.

II. AN ALTERNATIVE FEDERALISM PRINCIPLE: THE GUARANTEE CLAUSE

The guarantee clause declares that “[t]he United States shall guar-
antee to every State in this Union a Republican Form of Govern-
ment.”121  Scholars have proposed a wide variety of uses for this
clause.!22 Most modern commentators, however, have overlooked the
most obvious meaning of this language: in the guarantee clause the
United States promises to secure each of the states the autonomy nec-
essary to maintain a republican form of government.'23 The guarantee

120. Three of the Garcia dissenters, in fact, predicted that more vigorous judicial
protection for state autonomy would “in time again command the support of a majority
of this Court.” Id. at 580 (Rehnquist, J., dissenting); see also id. at 589 (O’Connor, J.,
Jjoined by Powell, J., and Rehnquist, J., dissenting).

121. U.S. Const. art. IV, § 4.

122. See, e.g., Bonfield, The Guarantee Clause of Article IV, Section 4: A Study in
Constitutional Desuetude, 46 Minn. L. Rev. 513, 565-69 (1962) (guarantee clause
should supplement fourteenth amendment in protecting individuals® political and civil
rights); Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L.J. 1,
19 (1971) (guarantee clause supports some reapportionment of state legislatures);
Seeley, The Public Referendum and Minority Group Legislation: Postscript to Reitman
v. Mulkey, 55 Cornell L. Rev. 881, 905-10 (1970) (guarantee clause should be used to
challenge “discrimination-prone” public referenda); Comment, The Guarantee of Re-
publican Government: Proposals for Judicial Review, 54 U. Chi. L. Rev. 208 (1987)
[hereinafter Comment, Proposals] (guarantee clause should be used to limit state dele-
gation of legislative power, place some constraints on initiatives and referenda, and sub-
ject state regulation to meaningful rationality review); Note, A Niche for the Guarantee
Clause, 94 Harv. L. Rev. 681, 682, 696-99 (1981) [hereinafter Note, Niche] (guarantee
clause *“authoriz[es] judicial action where individual rights defined in other provisions of
the Constitution are threatened by structural defects in state or local government™);
Note, The Rule of Law and the States: A New Interpretation of the Guarantee Clause,
93 Yale L.J. 561 (1984) [hereinafter Note, New Interpretation] (guarantee clause re-
quires states to comply with their own state constitutions). See generally W, Wiecek,
The Guarantee Clause of the U.S. Constitution (1972) (discussing a variety of interpre-
tations of the clause propounded during its history).

123. Professor William Wiecek, who has written a thoughtful book about the his-
tory of the guarantee clause, recognizes that the language of the clause lends itself to
this interpretation. See W. Wiecek, supra note 122, at 294 (one view of the guarantee
clause “emphasizes the independence of the states and the right of their people to un-
trammeled self-government”). Indeed, nineteenth century politicians sometimes pro-
pounded this construction of the guarantee clause. Id. at 204-05, 294-95. Wiecek,
however, characterizes the extreme expression of this view as “reactionary” and prefers
an interpretation of the guarantee clause that would empower the federal government to
“remove conditions in the structure of the state governments, in their functioning, or in
the social institutions of the people that threaten republican government.” Id. at 294,
302. Other scholars have mentioned the restrictive view of the guarantee clause in pass-
ing, without espousing much interest in it. See, e.g., Note, Niche, supra note 122, at
689, 693-94 n.85. Judges in a few recent cases have also intimated that the guarantee
clause might restrain federal interference with state governments. See infra notes
140-55 and accompanying text. So far, however, the implications of this view have re-
mained relatively unexplored.
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clause, therefore, provides an essential constitutional limit on federal
interference with state autonomy. Both the language and the history of
the guarantee clause are consistent with this interpretation.

A. Text of the Guarantee Clause

The expansive language of the guarantee clause has always in-
trigued legal scholars. Twenty years after the Constitution was ratified,
John Adams confessed that he “never understood” what the guarantee
clause meant and “believe[d] no man ever did or ever will.”12¢ The
reference to republican government, Adams brooded, “is so loose and
indefinite that successive predominant factions will put glosses and
constructions upon it as different as light and darkness.”!2> Even to-
day, the outer boundaries of the guarantee clause remain murky; no
single scholarly work can capture the full meaning of “republican
government.”

Nevertheless, widespread agreement exists among scholars and ju-
rists about the core meaning of republican government. Since at least
the eighteenth century, political thinkers have stressed that a republi-
can government is one in which the people control their rulers.126
That control, moreover, is exerted principally—although not exclu-
sively—through majoritarian processes. A republic, James Madison
wrote, is “‘a government which derives all its powers directly or indi-
rectly from the great body of the people.”127 Alexander Hamilton
agreed that the “fundamental maxim of republican government . . . re-
quires that the sense of the majority should prevail.”128 Charles Pinck-
ney told the members of South Carolina’s ratifying convention that a
republic was a form of government in which “the people at large, either
collectively or by representation, form the legislature.”1%® And

124. W. Wiecek, supra note 122, at 72 (quoting Letter from John Adams to Mercy
Warren (July 20, 1807)).

125. Id.

126. See, e.g., J. Locke, Second Treatise of Government § 149 (C.B. Macpherson
ed. 1980) (6th ed. London 1764) (people retain supreme power to alter legislative acts
when government acts contrary to ends for which government established); id. at § 222
(people reserve to themselves the choice of representatives). See generally W. Everdell,
The End of Kings (1983) (tracing the history of the republican tradition from its
Homeric and Biblical beginnings to the present day).

127. The Federalist No. 39, at 251 (J. Madison) (J. Cooke ed. 1961); see also The
Federalist No. 10, at 62 (J. Madison) (J. Cooke ed. 1961) (A republic is characterized by
“the delegation of the Government . . . to a small number of citizens elected by the rest
....”); The Federalist No. 37, at 234 (J. Madison) (J. Cooke ed. 1961) (“The genius of
Republican liberty, seems to demand on one side, not only that all power should be
derived from the people; but, that those entrusted with it should be kept in dependence
on the people . . ..”).

128. The Federalist No. 22, at 139 (A. Hamilton) (J. Cooke ed. 1961); see also The
Federalist No. 57, at 384 (J. Madison or A. Hamilton) (J. Cooke ed. 1961) (“The elec-
tive mode of obtaining rulers is the characteristic policy of republican government.”).

129. 4 Debates in the Several State Conventions on the Adoption of the Federal
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Thomas Jefferson assured Congress during his first inaugural address
that “absolute acquiescence in the decisions of the majority” is “the
vital principle of republics.”130

Early Supreme Court decisions offered a similar view of republican
government. In 1793, Associate Justice Wilson declared that a “short
definition” of a republican government is “one constructed on this
principle, that the Supreme Power resides in the body of the peo-
ple.”131 Almost a century later, a unanimous Court proclaimed that
“the distinguishing feature” of a republican form of government “is the
right of the people to choose their own officers for governmental ad-
ministration, and pass their own laws.”132

Nor has the twentieth century altered our conception of a republic.

Constitution 328 (J. Elliot ed. 1881) [hereinafter Elliot’s Debates]; see also 3 Elliot’s
Debates, supra, at 396 (statement by Patrick Henry to Virginia’s ratifying convention)
(“The delegation of power to an adequate number of representatives, and an unim-
peded reversion of it back to the people, at short periods, form the principal traits of a
republican government.”).

130. First Inaugural Address by President Thomas Jefferson (Mar. 4, 1801), re-
printed in 1 The Founders’ Constitution, supra note 12, at 140, 141; see also Van Sickle
v. Shanahan, 212 Kan. 426, 443, 511 P.2d 223, 237 (1973) (the Framers spent relatively
little time discussing “the elements of a republican form of government” because “there
existed no substantial disagreement between the Founding Fathers as to the republican
concepts upon which the government was to be patterned”); Bonfield, supra note 122,
at 527 (noting that in 1786 Samuel Johnson’s Dictionary defined “Republican” as “Plac-
ing the government in the people”); Letter from Benjamin Rush to John Adams (July
21, 1789) (“[W]hen I speak of a republic I mean a government consisting of fhree
branches, and each derived at different times and for different periods from the PEO-
PLE”), reprinted in 1 The Founders’ Constitution, supra note 12, at 138, 138; Brutus I,
New York Journal, Oct. 18, 1787 (“In a free republic, . . . all laws are derived from the
consent of the people . . . .”), reprinted in 13 The Documentary History of the Ratifica-
tion of the Constitution and the Bill of Rights 411, 418 (M. Jensen, J. Kaminski, G.
Saladino & R. Leffler eds. 1976—86) [hereinafter Documentary History]; Centinel I,
Philadelphia Independent Gazetteer, Oct. 5, 1787 (in a republican government “the
people are the sovereign and their sense or opinion is the criterion of every public mea-
sure”), reprinted in 13 Documentary History, supra, at 326, 331.

Political theorists frequently identify republican government with representative
government. That is, the citizens of a republic elect representatives who enact laws; they
do not govern through popular referenda. See, e.g., The Federalist No. 10, at 62-64 (J.
Madison) (J. Cooke ed. 1961); ]J. Adams, Defence of the Constitutions of Government of
the United States (1787), reprinted in 1 The Founders’ Constitution, supra note 12, at
119. The use of representatives, however, does not undermine the fundamental point
that all governmental power in a republic derives from the people.

131. Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 457 (1793) (opinion of Wilson, ].).

132. Inre Duncan, 139 U.S. 449, 461 (1891); see also Minor v. Happersett, 88 U.S.
(21 Wall.) 162, 175-76 (1875) (arguing that the pattern of popular participation in all
state governments at the time the Constitution was adopted provides “‘unmistakable evi-
dence of what was republican in form, within the meaning of that term as employed in
the Constitution”); Hopkins v. City of Duluth, 81 Minn. 189, 191-92, 83 N.W. 536, 536
(1900) (“The test of republican or democratic government is the will of the people,
expressed in majorities, under the proper forms of law . . . . [S]o long as the ultimatum
of decision is left to the will of the people, at the ballot box, it is essentially republican

R B
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“The first principle inherent in our republican form of government,”
one federal judge concluded in 1966, ““is that individual citizens submit
to rule by legislative fiat enacted by a majority of a popularly elected
legislative body working within a constitutional framework.”133 “A dis-
tinguishing feature of this form of government,” the Kansas Supreme
Court concurred, “is that the people . . . have the right to choose their
own officials for governmental affairs and enact their own laws pursuant
to the legislative power reposed in representative bodies.””134

The guarantee clause, therefore, promises each state a government
based on popular control. This promise plainly restricts the freedom of
the states. No state may establish a monarchy, a dictatorship, or any
other form of government inconsistent with popular representation.!35
At the same time, however, the words of the guarantee clause suggest a
limit on the power of the federal government to infringe state auton-
omy: the citizens of a state cannot operate a republican government,
“choos[ing] their own officials” and “enact[ing] their own laws,” if
their government is beholden to Washington. Article IV’s pledge by
the “United States” to “guarantee . . . every State . . . a Republican
Form of Government,” therefore, may be read as a promise to preserve
the state autonomy necessary to foster republican government. Only
by leaving the citizens of each state free to establish and run their own
governmental bodies can those citizens achieve Madison’s republican
ideal of “a government which derives all its powers directly or indi-
rectly from the great body of the people.”136

The language of the guarantee clause, in other words, has two as-
pects. On the one hand, the clause prohibits the states from adopting
nonrepublican forms of government. On the other hand, as long as the
states adhere to republican principles, the clause forbids the federal
government from interfering with state governments in a way that
would destroy their republican character.

These two aspects of the guarantee clause point in different direc-

133. Buchanan v. Rhodes, 249 F. Supp. 860, 865 (N.D. Ohio), appeal dismissed,
385 U.S. 3 (1966), vacated and remanded to convene three-judge court, 400 F.2d 882
(6th Cir.), cert. denied, 393 U.S. 839 (1968).

134. Harris v. Shanahan, 192 Kan. 183, 204, 387 P.2d 771, 789 (1963); accord
Baker v. Carr, 369 U.S. 186, 242 (1962) (Douglas, J., concurring); Downes v. Bidwell,
182 U.S. 244, 279 (1901); W.E. Tucker Oil Co. v. Portland Bank, 285 Ark. 453, 455, 688
S.w.2d 293, 294 (1985); Eckerson v. City of Des Moines, 137 Iowa 452, 461, 115 N.-W.
177, 181 (1908); Van Sickle v. Shanahan, 212 Kan. 426, 450, 511 P.2d 223, 235 (1973);
Kadderly v. City of Portland, 44 Or. 118, 144-45, 74 P. 710, 719 (1903).

135. See, e.g., The Federalist No. 43, at 291 (J. Madison) (J. Cooke ed. 1961) (The
guarantee clause gives “the superintending government . . . authority to defend the
system against aristocratic or monarchical innovations.”); Plain Truth: Reply to An Of-
ficer of the Late Continental Army, Independent Gazetteer, Nov. 10, 1787 [hereinafter
Plain Truth] (““ ‘The United States shall guarantee to every state, a republican form of
government.” That is, they shall guarantee it against monarchical or aristocratical en-
croachments.”), reprinted in 2 Documentary History, supra note 130, at 216, 218.

136. The Federalist No. 39, at 251 (J. Madison) (J. Cooke ed. 1961).
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tions, but they are not inconsistent. The Framers of the Constitution
recognized that the federal government’s power to use the guarantee
clause as a sword was quite limited; that authority arose only when the
states “exchange[d] republican for anti-republican Constitutions.”137
On the other hand, as long as the states maintained their “existing re-
publican forms” or “substitute[d] other republican forms” of govern-
ment, those governments were “guaranteed by the Federal
Constitution” and were immune from federal interference.!38 The two
faces of the guarantee clause thus complement one another: the clause
shields state governments from federal intrusion as long as they remain
republican, but invites that intervention when the states repudiate re-
publican precepts.139

Several jurists have divined this second side of the guarantee
clause, recognizing that the clause restricts the federal government’s
power to infringe state autonomy. In 1966, Justice Black dissented
from the Supreme Court’s denial of certiorari in Lance v. Plummer.!40
The district court in that case had held a state sheriff in contempt for
violating an injunction by threatening a black guest who attempted to
register at a local motel. Although the sheriff was not a party to the
injunction, the court summarily found that he had notice of its terms
and ordered him to *“‘surrender his badge, resign his position as a Flor-
ida deputy sheriff, and ‘no longer act under any color, guise, or pre-
tense as a law enforcement or peace officer.’ ”14! Justice Black

137. The Federalist No. 43, at 292 (J. Madison) (J. Cooke ed. 1961).

138. Id.; The Federalist No. 21, at 131 (A. Hamilton) (J. Cooke ed. 1961) (The
guarantee clause “could be no impediment to reforms of the State Constitutions by a
majority of the people in a legal and peaceable mode. . . . The guarantee could only
operate against changes to be effected by violence.”); see also Plain Truth, supra note
135, at 218-19 (Congress has the power under the guarantee clause to protect the states
“against monarcbical or aristocratical encroachments,” but “can go no further, for the
states would justly think themselves insulted, if [Congress] should presume to interfere
in other alterations which may be individually thought more consistent with the good of
the people.”).

139. The precise balance between the occasions when the guarantee clause oper-
ates as a sword for federal intrusion into state affairs and those when it operates as a
shield depends on the meaning courts attach to the phrase “republican form of govern-
ment.” If the courts give that phrase an expansive meaning, requiring specific election
procedures and legislative forms, then the clause will operate frequently as a federal
sword. On the other hand, if the courts define a republican government simply as one in
which the people control their representatives in some manner, then the clause will have
greater scope to operate as a shield. The history of the guarantee clause suggests that
the concept of republican government should be construed narrowly, because the Fram-
ers appeared to contemplate relatively infrequent intervention in state affairs, sec supra
note 138 and accompanying text, and believed that the clause would protect statc auton-
omy in a significant manner. See infra notes 168-95 and accompanying text. No matter
how expansively the idea of republican government is interpreted, however, at some
point tbe states will satisfy that mandate and benefit from the operation of the guarantec
clause as a shield.

140. 384 U.S. 929 (1966) (Black, J., joined by Harlan, J., dissenting).

141. 1d. at 929-30. The court of appeals had modified the contempt order to per-
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suggested that this peremptory dismissal of a state officer came “peril-
ously close to violating” the guarantee clause.’¥2? “Subjecting a state
official’s tenure of office to the discretion of the federal judiciary,”
Black observed, ‘“makes state officers responsible not to the people of
the State but instead to federal judges.”143® The lower court’s action,
moreover, could not be confined to the activities of this one sheriff: by
questioning “‘the authority of a state to conduct its governmental oper-
ations by agents responsible to the people of the [s]tate,” the opinion
intimated that federal judges could remove state legislators, judges,
and even governors from their offices.144

Later the same year, the Court of Appeals for the Third Circuit
held that state judicial officers are immune from liability under the Civil
Rights Act.1%5 In construing the federal statute to preserve the tradi-
tional doctrine of judicial immunity, the court stressed that a contrary
decision would violate the guarantee clause. ‘““The framers of the Con-
stitution,” the court explained, “clearly evinced their belief that a sepa-
rate and independent judiciary is an indispensable element of a
republican form of government.” 46 Subjecting state judges to liability
under a federal statute, the court concluded, would interfere with the
independence of state governments by destroying the competence of

mit the sheriff to resume his duties when he persuaded the district court that he was “no
longer engaging in any of the acts prohibited” by the injunction. 353 F.2d 585, 592 (5th
Cir. 1965). Justice Black, however, focused his remarks on the district court’s action.

142. 384 U.S. at 931.

143. Id.

144. Id. at 932; see also id. at 932-33 (Harlan, J., dissenting from denial of certio-
rari) (agreeing with Black, J., that “the issues in this case are important”). Although
Justice Black’s perception of the guarantee clause as a limit on federal power was sound,
his application of the principle to the facts in Lance may have been flawed. The lower
court’s action in that case probably was justified as an attempt to enjoin unconstitutional
behavior by a state official. See infra notes 306—08 and accompanying text.

A majority of the Supreme Court perceived some link between the guarantee clause
and state autonomy in Collector v. Day, 78 U.S. (11 Wall.) 113 (1870), overruled, Graves
v. New York ex rel. O’Keefe, 306 U.S. 466 (1939). In that case, the Court observed that
“[t]he Constitution guarantees to the States a republican form of government,” and
concluded: “[sluch being the separate and independent condition of the States in our
complex system, . . . it would seem to follow . . . that the means and instrumentalities
employed for carrying on the operations of their governments, for preserving their
existence . . . should be left free and unimpaired.” Id. at 125. Thus, although the Court
did not base its decision on the gnarantee clause, it recognized that state autonomy
“follow[s]” somehow from that clause. See also South Carolina v. Katzenbach, 383 U.S.
301, 359 (1966) (Black, J., concurring in part and dissenting in part) (“[1]t seems to me
that § 5 [of the Voting Rights Act] which gives federal officials power to veto state laws
they do not like is in direct conflict with the clear command of our Constitution that
‘The United States shall guarantee to every State in this Union a Republican Form of
Government.’ ™).

145. Bauers v. Heisel, 361 F.2d 581 (3d Cir. 1966) (en banc), cert. denied, 386 U.S.
1021 (1967).

146. 1d. at 588.
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their judicial branches.!47

Other courts have invoked the guarantee clause to restrain federal
action in other contexts. In United States v. Downey,'*8 for example, a
district court declared that the guarantee clause prohibits the federal
government from prescribing rules of criminal procedure for state
courts. If the federal government could police state courts in this man-
ner, the court observed, it would * ‘prevent [the] state from discharging
its ordinary functions of government.’ ’14® Likewise, in Cintron-Garcia
v. Romero-Barcelo,'5° the Court of Appeals for the First Circuit sug-
gested that the guarantee clause “embodie[d]” the *“wisdom of al-
lowing the states themselves to decide whether, and when, to fill
interim vacancies” in their legislatures.!5!

Finally, in Brown v. EPA,'52 the Court of Appeals for the Ninth Cir-
cuit drew upon the guarantee clause while reviewing a series of regula-
tions promulgated by the Environmental Protection Agency. The
regulations directed state governments to enforce federal pollution
standards by enacting appropriate laws and delegating state officers to
administer the federal program. A guarantee clause challenge to these
regulations, the court observed, was neither “frivolous” nor “irrespon-
sible.”’13% If the federal government could command state govern-
ments to implement federal programs, the court pointed out, state
citizens would lose control over disbursement of their state-generated
tax funds. This disassociation of the power to spend and the power to
tax would destroy popular accountability and “encourage few even cas-
ually acquainted with the writings of Montesquieu and the Federalist pa-
pers to assert that the states enjoyed a Republican Form of
Government.”15% In order to avoid any conflict with the guarantee
clause, the court construed the Clean Air Act narrowly and invalidated
the offending regulations.

Thus, a number of courts have recognized the guarantee clause’s
potential as a limit on federal interference with state governmental

147. Id. at 588-89. The court noted that the Supreme Court had pursued a similar
line of reasoning when construing the Civil Rights Act to preserve legislative immunity.
See Tenney v. Brandhove, 341 U.S. 367 (1951). Although the Court in Tenney did not
name a specific constitutional provision, it suggested that Congress might lack the
power “to limit the freedom of State legislators acting within their traditional sphere.”
Id. at 376.

148. 195 F. Supp. 581 (S.D. IIl. 1961).

149. 1d. at 585 (quoting 11 Am. Jur. Constitutional Law § 174, at 870 (1960)).

150. 671 F.2d 1 (1st Cir. 1982).

151. Id. at 5.

152. 521 F.2d 827 (9th Cir. 1975), vacated and remanded for consideration of
mootness, 431 U.S. 99 (1977).

153. 1d. at 838, 840.

154. Id. at 840. Brown was one of a series of cases in which litigants challenged EPA
regulations under the Clean Air Act, 42 U.S.C. §§ 1857-57/ (1982). For further discus-
sion of these cases, see infra notes 345-49 and accompanying text.
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processes.!55 By guaranteeing the states a republican form of govern-
ment, the language of the clause implicitly promises the states sufficient
independence to maintain the responsiveness of their governments to
popular will. History confirms that role for the guarantee clause.

B. History of the Guarantee Clause

The Virginia Plan for a Constitution, presented to the Constitu-
tional Convention on May 29, 1787, included a resolution “that a Re-
publican Government & the territory of each State, except in the
instance of a voluntary junction of Government & territory, ought to be
guaranteed by the United States to each State.”156 On June 11, after a
brief debate, the Convention deleted the reference to territorial integ-
rity and modified the resolution to provide “that a republican constitu-
tion, and it’s [sic] existing laws, ought to be guaranteed to each State by
the United States.”!57 In both its original and amended form, the reso-
lution responded to two fears then sweeping the nation: that rebellious
mobs would overthrow existing governments in the states and that op-
ponents of democratic rule would establish a monarchy in the new
republic.158

According to Madison’s notes, the brief Convention debates on the
embryonic guarantee clause focused on these objectives. Edmund
Randolph, for example, told the delegates that the provision had two
“Objects”: ‘““to secure Republican Government” and “to suppress do-
mestic commotions.”!59 The first object was necessary ‘‘because a re-
publican government must be the basis of our national union; and no
state in it ought to have it in their power to change its government into
a monarchy.”160 James Wilson agreed with Randolph that the purpose
of the clause was “to secure the States agst. dangerous commotions,

155. See also Green v. McKeon, 468 F.2d 883, 885-86 (6th Cir. 1972) (O’Sullivan,
J., dissenting) (arguing that both the guarantee clause and the tenth amendment should
restrain federal courts from interfering with the machinery of state government), over-
ruled, City of Akron v. Bell, 660 F.2d 166 (6th Cir. 1981); Heimbach v. Chu, No. 83 Civ.
5318 (S.D.N.Y. Dec. 23, 1983) (LEXIS, Genfed library, Dist file) (““ “if a basic principle of
republicanism is that decisions most directly affecting a body of people be made by the
people themselves, the guarantee clause itself argues against the imposition by a federal
court of its own governmental values’ ’) (quoting Note, Niche, supra note 122, at 689)
(dictum), aff’d, 744 F.2d 11 (2d Cir. 1984), cert. denied, 470 U.S. 1084 (1985); Dawson
v. Vance, 329 F. Supp. 1320, 1326 (S.D. Tex. 1971) (refusing to enjoin enforcement of a
state criminal statute in part because “precipitate and peremptory federal court . . .
review” of such statutes diminishes the constitutional guarantee of ‘‘a republican form
of government”).

156. 1 Records of the Federal Convention of 1787, at 22 (M. Farrand ed. 1911)
[hereinfter Farrand Records].

157. 1d. at 227.

158. See W. Wiecek, supra note 122, at 27-50; 13 Documentary History, supra note
130, at 91-96, 168-78.

159. 2 Farrand Records, supra note 156, at 47.

160. 1 id. at 206.
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insurrections and rebellions.”!6! Nathaniel Gorham argued at greater
length that the proposed clause was necessary because otherwise:

an enterprising Citizen might erect the standard of Monarchy

in a particular State, might gather together partizans from all

quarters, might extend his views from State to State, and

threaten to establish a tyranny over the whole & the Genl.

Govt. [would] be compelled to remain an inactive witness of

its own destruction.162

Opposition to the guarantee of “a Republican Constitution & its
existing laws” also focused on these objectives. Several delegates wor-
ried that, rather than preventing the growth of monarchy, the guaran-
tee clause would perpetuate objectionable features in the existing state
governments.!®3 Others argued that the United States should not be
able to quash rebellions in a state without the consent of that state.164
In order to accommodate these concerns, the Convention redrafted the
provision in its final form.165

Notes of the debates in the Constitutional Convention, therefore,
suggest that the delegates concentrated on two applications of the
guarantee clause: to prevent the establishment of antirepublican forms
of government in the states and to suppress domestic rebellions. Both
of these purposes, moreover, contemplated federal intervention in
state affairs. Through the guarantee clause, the Framers assigned the
federal government the task of rooting out monarchical tendencies and
putting down armed rebellions in the states.

Throughout the ratification debate, essayists continued to point to
these objectives of the guarantee clause. Madison, for example, ob-
served that the guarantee clause gave the federal government “author-
ity to defend the system against aristocratic or monarchical

161. 2 id. at 47. During the ratification debates, however, Wilson perceived a
broader purpose behind the guarantee clause. See infra notes 173-74 and accompany-
ing text.

162. 2 Farrand Records, supra note 156, at 48.

163. Id. at 47 (Gouverneur Morris “thought the Resol[ution] very objectionable.
He should be very unwilling that such laws as exist in R. Island should be guaranteid
[sic].”); id. at 48 (“Mr. Houston was afraid of perpetuating the existing Constitutions of
the States. That of Georgia was a very bad one, and he hoped would be revised &
amended.”).

164. Id. at 317 (“Mr L. Martin opposed it as giving a dangerous & unnecessary
power. The consent of the State ought to precede the introduction of any extraneous
force whatever. Mr. Mercer supported the opposition of Mr. Martin.”); id. (statement by
Mr. Ellsworth that “[i]n many cases The Genl. Govt. ought not to be able to interpose
unless called upon.”); id. (“Mr. Gerry was agst. letting loose the myrmidons of the U.
States on a State without its own consent.”); id. at 48 (“Mr. L. Martin was for leaving the
States to suppress Rebellions themselves.”).

165. “The United States shall guarantee to every State in this Union a Republican
Form of Government, and shall protect each of them against Invasion; and on Applica-
tion of the Legislature, or of the Executive (when the Legislature cannot be convened)
against domestic Violence.” U.S. Const. art. IV, § 4; see 2 Farrand Records, supra note
156, at 47-49, 316-18, 466-67, 662.
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innovations” and the power to suppress “domestic violence.”166 I jke-
wise, Hamilton noted that the guarantee clause promised “assistance
. . . from the Union in repelling those domestic dangers which may
sometimes threaten the existence of the State constitutions.”’167

At the same time, however, political leaders and commentators be-
gan to perceive a broader meaning in the guarantee clause. These citi-
zens argued that the guarantee clause protected the states not only
from domestic rebellion or monarchy, but from unwanted federal intru-
sions into state sovereiguty.!68 Indeed, on several occasions propo-
nents of the Constitution used the guarantee clause as a major weapon
to rebut charges that the new Constitution would destroy state
autonomy.

On November 30, 1787, for example, Jasper Yeates delivered a
lengthy speech supporting the proposed Constitution to the Penn-
sylvania convention.16® During the course of his remarks, Yeates at-
tempted to answer claims that the Constitution represented ‘“a
consolidation and not a confederation of the States.”!70 Yeates re-
sponded to these allegations by observing that the states would control
both the election of Senators and Representatives and the appointment
of presidential electors. He then clinched his argument by referring to
the language of the guarantee clause. “Lest anything, indeed, should
be wanting,” Yeates announced,

to assure us of the intention of the framers of this constitution

to preserve the individual sovereignty and independence of

the States inviolate, we find it expressly declared by the 4th

section of the 4th article, that “the United States shall guaran-

tee to every State in this Union, a republican form of

government”. . . 171
The “constitutional security” provided state governments by this
clause, Yeates urged, was “far superior to the fancied advantages of a
bill of rights.””172

166. The Federalist No. 43, at 291, 293 (J. Madison) (J. Cooke ed. 1961).

167. The Federalist No. 21, at 130-31 (A. Hamilton) (J. Cooke ed. 1961).

168. Hamilton himself may have seen these broader implications of the clause.
Although Hamilton stressed that the guarantee clause would help suppress domestic
rebellions, he also observed that this “guarantee . . . would be as much levelled against
the usurpations of rulers, as against the ferments and outrages of faction and sedition in
the community.” 1d. at 132. Read broadly, this statement could include federal officials
among the “rulers” who might usurp state power.

169. Yeates, a strong federalist and a member of Pennsylvania’s ratifying conven-
tion, was praised by one correspondent for his “good sense.” See Pennsylvania and the
Federal Constitution 1787-1788, at 450, 761 (J. McMaster & F. Stone eds. 1888) [here-
inafter Pennsylvania and the Constitution].

170. 1d. at 295; 2 Documentary History, supra note 130, at 436.

171. Pennsylvania and the Constitution, supra note 169, at 296-97; 2 Documentary
History, supra note 130, at 437.

172. Pennsylvania and the Constitution, supra note 169, at 297; 2 Documentary
History, supra note 130, at 437. Yeates’ comparison of the guarantee clause with a bill
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Yeates’ speech struck a responsive chord in several members of the
Pennsylvania convention. James Wilson and Anthony Wayne both re-
corded Yeates’ explanation of the guarantee clause in their notes of the
convention’s debates.1”? Wilson himself apparently intended to men-
tion the guarantee clause in a December 4 speech to the convention,
listing it in his notes among “Reasons for Adopting the Constitu-
tion.”!74 It is quite possible, therefore, that Yeates’ interpretation of
the guarantee clause influenced the votes of his fellow delegates.

General Brooks, a delegate to the Massachusetts convention, made
a similar point in his state. Like Yeates, Brooks raised a series of argu-
ments to rebut contentions that the “Constitution would produce a dis-
solution of the state governments.”!’> And, again like Yeates, he
ended his speech “by observing that, as the United States guaranty to
each state a republican form of government, the state governments were
as effectually secured as though this Constitution should never be in
force.”176

Several days later, the Reverend Samuel Stillman delivered a major
address in favor of the Constitution to the Massachusetts convention.
Stillman stressed that several “circumstances” of the proposed Consti-
tution “secure[d] the liberties of the people.”177 The fifth of these cir-
cumstances was the guarantee clause. According to this clause,

of rights was especially revealing because delegates had proposed a bill of rights as a
means of limiting the central government’s power. By likening the guarantee clause to a
bill of rights, therefore, Yeates underscored his perception that the clause would operate
as a restraint on the national government.

173. See 2 Documentary History, supra note 130, at 439. James Wilson was a
prominent lawyer who had been a member of both the Continental Congress and the
Constitutional Convention. 2 Pennsylvania and the Constitution, supra note 169, at
757-58. As a delegate to the Pennsylvania convention, he was the Constitution’s “‘fore-
most defender” and is credited with persuading that convention to ratify. 1d. at 758.
Anthony Wayne, like Wilson, was a federalist and delegate to the Pennsylvania
convention.

174. 2 Documentary History, supra note 130, at 492-93. An account of the speech
given by Wilson, however, suggests that he may not have reached the intended discus-
sion of the guarantee clause before yielding the floor. 1d. at 493-500.

175. 2 Elliot’s Debates, supra note 129, at 99-100.

176. Id. at 100. Brooks’ declaration provoked some discussion about the guarantee
clause among his colleagues, suggesting that they noted his interpretation of the clause,
Mr. Singletary objected that the guarantee of a republican form of government was too
vague and wondered why the Constitution couldn’t instead “‘say that Congress will guar-
anty our state constitution.” 1d. at 100-01. Two other delegates explained that the
Framers intended only to guarantee a ‘/form of government” and that any more specific
guarantee would “have precluded the state from making any alteration” in its own con-
stitution. 1d. at 101 (statements of General Thompson and Rufus King). The records of
the Massachusetts convention do not reflect how this discussion was resolved. Instead,
the notes indicate simply that “[s]everal other gentlemen spoke, in a desultory conversa-
tion, on various parts of the Constitution,” that “many questions {were] asked the hon-
orable gentlemen who framed the Constitution, to which answers apparently satisfactory
were given.” Id.

177. 1d. at 166.
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Stillman explained, “each state shall choose such republican form of
government as they please, and Congress solemnly engage themselves
to protect it from every kind of violence, whether of faction at home or
enemies abroad.”178 This guarantee, Stillman then noted, provided
“security of the people at large, as well as of the several governments
of the states; consequently the general government cannot swallow up
the local governments, as some gentlemen have suggested.”7 Once
again, these arguments may have influenced the delegates’ votes; that
very afternoon the Massachusetts convention ratified the
Constitution.180

Outside the convention halls, political pamphleteers repeated
many of the same arguments in support of the Constitution. On No-
vember 9, 1787, a federalist writing under the name “Uncus” published
a defense of the new Constitution in the Maryland Journal.®! This au-
thor relied upon the guarantee clause to refute claims that congres-
sional power would ‘“necessarily, absorb the state legislatures and
judicatories.”182 On the contrary, Uncus argued, “[s]o decided have
the Convention been in not infringing upon the internal police of the
states, that they ordain in art. 4, sect. 4, that Congress shall not only
allow, but ‘shall guarantee to every state in the Union, a republican
form of government.” 183 This essay, clearly acknowledging the guar-
antee clause as a restraint on national power, was reprinted in both
Boston and Providence newspapers.184

Another federalist, identifying himself simply as “A Jerseyman,”
identified the guarantee clause as a bulwark against “the danger of our
state governments being annihilated.”!8% This observer’s statement,
characterizing the guarantee clause as a “guard . . . against improper
[national] encroachments,” appeared in New Jersey’s Trenton Mercury
on November 6, 1787, and in Philadelphia’s Pennsylvania Packet on No-
vember 15, 1787.186 The article received nationwide distribution when
it was reprinted in the November 1787 issue of the American Museum.187

Other writers assured citizens that the guarantee clause prohibited

178. 1d. at 168.

179. Id.; see also id. at 86 (statement of Mr. Bowdoin, listing the guarantee clause
as one of seven “great checks” on the power of the federal government).

180. Id. at 176-81.

181. Uncus, Maryland Journal, Nov. 9, 1787, reprinted in 14 Documentary History,
supra note 130, at 76.

182. Id., reprinted in 14 Documentary History, supra note 130, at 79.

183. Id.

184. Boston’s American Herald reprinted the essay on December 10, 1787; Provi-
dence’s United States Chronicle reprinted it on January 10, 1788. 1d. at 76.

185. A Jerseyman, To the Citizens of New Jersey, Trenton Mercury, Nov. 6, 1787,
reprinted in 3 Documentary History, supra note 130, at 146, 149.

186. Id., reprinted in 3 Documentary History, supra note 130, at 146, 149, 151 n.1.

187. 3 Documentary History, supra note 130, at 151 n.l. The Admerican Museum,
published monthly in Philadelphia, circulated throughout the United States. Subscrib-
ers included such prominent statesmen as George Washington, Benjamin Franklin,
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the federal government from interfering with provisions of their
state constitutions. The Independent Gazetteer printed a letter by “A
Federalist,” which assured its Pennsylvania readers that * ‘certain privi-
leges secured to you by the constitution of this Commonwealth,’ . . . are
not infringed in the smallest degree by the proposed federal constitu-
tion, which obliges Congress to guarantee to each State its respective
republican form of government.”!88 The same newspaper printed an-
other letter explaining why the proposed Constitution did not explicitly
secure freedom of the press. This omission, the writer declared, “‘arose
from a respect to the state constitutions, in each of which this palladium
of liberty is secured, and which is guaranteed to them as an essential
part of their republican forms of government.””189 These advocates too
perceived the guarantee clause as a provision desigued to protect the
integrity of state governments.

Even opponents to the Constitution beheld the guarantee clause as
an attempt to shield state sovereignty. These critics objected to the
clause only because they believed it was not strong enough to achieve
that goal. An anti-federalist writing under the pseudonym “Sydney”
asked the citizens of New York whether “a ‘guarantee of a republican
form of government to every state in the union’ [will] be of any avail, or
[will] secure the establishment and retention of state rights?’’199 The
clause, Sydney concluded, would not “solve any [of these] difficulties”
because it allowed the states “the form and not the substance” of a
republican government.19! Similarly, an essay distributed in at least
four states complained that the new Constitution “entirely annihilated
. . . the particular governments of the several states.”’192 The guarantee
clause, this essayist continued, could not remedy that defect:

Alexander Hamilton, John Jay, James Madison, and Thomas Jefferson. See id., supra
note 130, at xxxiii.

188. A Federalist, To the Freemen of Pennsylvania, Independent Gazetteer, Oct.
25, 1787, reprinted in Pennsylvania and the Constitution, supra note 169, at 164, 166.

189. One of the Four Thousand Citizens of Philadelphia . . . Who Subscribed the
Petition . . . to Adopt the Proposed Federal Constitution, To the Freemen of Penn-
sylvania, Independent Gazetteer, Oct. 15, 1787, reprinted in Pennsylvania and the Con-
stitution, supra note 169, at 114, 116.

190. Address by Sydney, New York Journal, June 13-14, 1788, reprinted in 6 The
Complete Anti-Federalist 107, 113 (H. Storing ed. 1981).

191. Id. at 116. George Clinton made a similar point on the floor of New York’s
ratifying convention. Clinton noted that he was “sensible . . . that the Constitution has
guaranteed to [the states] a republican form” of government, but objected that the guar-
antee was “too feeble a security to be relied on,” because “[t]he form may exist without
the substance.” Speech by George Clinton, New York State Convention (July 11, 1788),
reprinted in 6 The Complete Anti-Federalist, supra note 190, at 181, 184-85.

192. Centinel 111, Philadelphia Independent Gazetteer, Nov. 8, 1787, reprinted in
14 Documentary History, supra note 130, at 55, 57. The essay was reprinted, in slightly
altered form, on November 14, 1787, in Philadelphia’s Freeman'’s Journal; on November
20, 1787, in the New York Journal; on January 3, 1788, in Providence’s United States Chroni-
cle; and on January 7, 1788, in Boston’s American Herald. 14 Documentary History, supra
note 130, at 55.
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The convention, after vesting all the great and efficient powers
of sovereignty in general government, insidiously declare by
section 4th of article 4th, “that the United States shall guaran-
tee to every state in this union, a republican form of govern-
ment;” but of what avail will be the form, without the reality of
freedom.193

Thus, both advocates and foes of the new Constitution recognized
the guarantee clause as an attempt to mark the boundary between fed-
eral power and state sovereignty. Although the original impulse be-
hind the clause might have been a desire to protect the states from the
dangers of aristocratic government or internal rebellion, the broad lan-
guage of the clause secured the states against any threat to “republican
government.”19¢ That promise, political leaders quickly realized, ap-
plied to intrusions by the federal government, as well as to the preten-
tions of marauding mobs and would-be monarchs. The guarantee
clause barred “any man, or body of men, however rich or powerful,”
from making “an alteration in the form of government of any state,
whereby the powers thereof shall be attempted to be taken out of the
hands of the people at large.””19% That prohibition was general enough

193. Centinel I11, supra note 192, reprinted in 14 Documentary History, supra note
130, at 58; see also A Federal Republican, A Review of the Constitution (Nov. 28, 1787)
(“The several states are by this constitution, to have a republican government guaran-
teed to them; but . . . [t]hat the republican form here decreed to each state will indeed be
only form, human nature as well as experience will evince.”), reprinted in 14 Documen-
tary History, supra note 130, at 255, 267; An Officer of the Late Continental Army, To
the Citizens of Philadelphia, Independent Gazetteer, Nov. 6, 1787 (The proposed Con-
stitution is objectionable because “[t}he sovereignty of the States is not expressly re-
served; the form only, and not the substance of the government, is guaranteed to them
by express words.”), reprinted in Pennsylvania and the Constitution, supra note 169, at
179, 180; A Manifesto of a Number of Gentlemen from Albany County, The New York
Journal and Weekly Register, Apr. 26, 1788 (The proposed Constitution is defective
because of “[t]he guaranteeing to the several states, not the substance, but a republican
form of government”), reprinted in The Antifederalists 359, 363 (C. Kenyon ed. 1966);
A Columbian Patriot: Observations on the Constitution (Feb. 1788) (referring to “the
delusory promise to guarantee a Republican form of government to every State in the
Union”), reprinted in 16 Documentary History, supra note 130, at 272, 280.

194. Indeed, other provisions of the Constitution address the problems of aristo-
cratic invention or armed rebellion more directly than the guarantee clause. The second
half of article IV, section 4, for example, specifically provides that the “United States . . .
shall protect each [State] against Invasion; and on Application of the Legislature, or of
the Executive (when the Legislature cannot be convened) against domestic Violence.”
Sections 9 and 10 of article I prohibit both the federal government and the states from
granting titles of nobility. U.S. Const. art. I, § 9, cl. 8 (“No Title of Nobility shall be
granted by the United States™); id. § 10, cl. 1 (“No State shall . . . grant any Title of
Nobility.”). With these specific provisions in the Constitution, the guarantee clause
would be largely superfluous if it referred only to the problems of armed rebellion and
incipient aristocracy.

195. An American Citizen IV, On the Federal Government (Oct. 1787) (original
emphasis deleted), reprinted in 13 Documentary History, supra note 130, at 431,
431-32. This essay was widely reprinted and distributed throughout the United States.
See 13 Documentary History, supra note 130, at 431.
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to prevent the federal government from destroying the autonomy of
the states.

III. APPLICATIONS OF THE GUARANTEE CLAUSE

Both the language and history of the guarantee clause support the
conclusion that the clause prohibits the federal government from inter-
fering with state sovereignty in a manner that would destroy republican
government in the states. The guarantee clause thus provides a more
definite limit on national power than the ambiguous language of the
tenth amendment. In addition, the concept of republican government
produces more concrete judicial guidelines than the notion of “tradi-
tional governmental functions” employed in National League of Cities. As
the following discussion demonstrates, the guarantee clause produces a
workable concept of federalism — one that preserves the values of in-
dependent state governments without denying the federal government
the power to address compelling national concerns.

A. The Franchise

Control over the franchise is a hallmark of republican government.
Montesquieu observed that “it is as important to regulate in a republic,
in what manner, by whom, to whom, and concerning what suffrages are
to be given, as it is in a monarchy to know who is the prince, and after
" what manner he ought to govern.”!9¢ James Madison echoed this
thought, declaring in The Federalist that “[t]he definition of the right of
suffrage is very justly regarded as a fundamental article of republican
government.”197 In order to establish a government responsive to its
electorate, a state must first define that electorate. The power to define
the franchise for state and local elections, therefore, is one of the pow-
ers that the guarantee clause originally reserved to the states.

The modern Supreme Court has recognized that control over the
franchise is an essential component of state sovereignty. In Lassiter v.
Northampton County Board of Elections,'%8 the Court firmly rejected the
claim that a state-imposed literacy test for voters violated the four-
teenth amendment. Justice Douglas, writing for a unanimous court,
observed that “[t]he States have long been held to have broad powers
to determine the conditions under which the right of suffrage may be
exercised.”199 In particular, he suggested, states have authority to
deny the franchise based on residence, age, or previous criminal

196. Montesquieu, The Spirit of Laws book 2, ch. 2, at 9 (T. Nugent trans. 1949).

197. The Federalist No. 52, at 354 (J. Madison) (J. Cooke ed. 1961); see also 2
Farrand Records, supra note 156, at 203, 249-50 (recording statements by Madison dur-
ing the Constitutional Convention that suffrage was “one of the fundamental articles of
republican Government”).

198. 360 U.S. 45 (1959).

199. Id. at 50.
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records.200

A decade later, in Oregon v. Mitchell,?°! a majority of the Court
struck down a federal statute setting a minimum voting age of eighteen
for all state and local elections. In reaching this result, Justice Black
acknowledged that “[n]o function is more essential to the separate and
independent existence of the States and their governments than the
power to determine within the limits of the Constitution the qualifica-
tions of their own voters for state, county, and municipal offices and the
nature of their own machinery for filling local public offices.”292 Three
of his colleagues agreed that * ‘the whole Constitution reserves to the
States the power to set voter qualifications in state and local elections,
except to the limited extent that the people through constitutional
amendments have specifically narrowed the powers of the states.” ”’203

Although these decisions recoguize that the Constitution gives the
states broad power to set voting qualifications, few of the Court’s deci-
sions tie that authority to a specific constitutional provision. Several of
the Justices in Oregon v. Mitchell thought that the “whole Constitution”
reserved this power to the states.20¢ Others cited the tenth amend-
ment295 or the second section of article 1.2°6 The ““whole Constitution”
and tenth amendment, however, provide only amorphous support for

200. Id. at 51.

201. 400 U.S. 112 (1970).

202. Id. at 125 (Black, J., announcing judgments of the Court in an opinion expres-
sing his own views).

203. Id. at 294 (Stewart, J., joined by Burger, CJ., and Blackmun, J., concurring in
part and dissenting in part) (quoting opinion of Black, J., id. at 125); see also id. at 201
(Harlan, J., concurring in part and dissenting in part) (“The power to set state voting
qualifications was neither surrendered nor delegated” to the national government under
the original Constitution, “except to the extent that the guarantee of a republican form
of government may be thought to require a certain minimum distribution of political
power.”). Even the Justices who voted to uphold federal regulation of the minimum
voting age in state and local elections expressed some discomfort with widespread fed-
eral control over state voting qualifications. “Itis important at the outset,” Justice Bren-
nan wrote:

to recognize what is not involved in these cases. We are not faced with an

assertion of congressional power to regulate any and all aspects of state and

federal elections, or even to make general rules for the determination of voter
qualifications.
Id. at 240 (Brennan, J., joined by White, J., and Marshall, J., concurring in part and
dissenting in part).

204. Id. at 125 (Black, J., announcing the judgments of the Court in an opinion
expressing his own views); id. at 294 (Stewart, J., joined by Burger, C.J., and Blackmun,
J.» concurring in part and dissenting in part).

205. Id. at 124-25 (Black, ]., announcing the judgments of the Court in an opinion
expressing his own views); id. at 201 (Harlan, J., concurring in part and dissenting in
part); accord Vargas v. Calabrese, 634 F. Supp. 910, 922 (D.N.J. 1986); Antonio v. Kirk-
patrick, 453 F. Supp. 1161, 1165 (W.D. Mo.), aff’d, 579 F.2d 1147 (8th Cir. 1978).

206. U.S. Const. art. 1, § 2 (“The House of Representatives shall be composed of
Members chosen every second Year by the People of the several States, and the Electors
in each State shall have the Qualifications requisite for Electors of the most numerous
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state control of the franchise.207 In particular, nothing in the tenth
amendment seems to prevent Congress from defining state voter quali-
fications if it rests that action on one of its delegated powers.

The guarantee clause supplies a much firmer base for any restric-
tion on congressional interference with state or local franchises. As ex-
plained above, the definition of the electorate is central to republican
government. The plain language of the guarantee clause, therefore,
secures this power to state governments in a way that other provisions
of the Constitution cannot. The courts can affirm state control over the
franchise for state and local elections by recoguizing that this power is
one of the aspects of republican government promised the states by the
guarantee clause.

Even under this interpretation of the guarantee clause, of course,
the states do not have unfettered discretion to set voting qualifications.
The guarantee clause itself imposes some limits on state power, requir-
ing the states to define their franchises in a manner consistent with re-
publican principles.208 In addition, a series of constitutional
amendments has narrowed the states’ discretionary authority over the
franchise. The fifteenth amendment bars a state from denying the right
to vote “on account of race, color, or previous condition of servi-
tude.”299 The nineteenth amendment extends the franchise to wo-
men,210 and the twenty-fourth amendment abolishes the poll tax.211
The twenty-sixth amendment overturns the result in Oregon v. Mitchell
by establishing a nationwide minimum voting age of eighteen.2!2 The
fourteenth amendment’s promise of “equal protection” has been inter-

Branch of the State Legislature.”); Oregon v. Mitchell, 400 U.S. at 125 (Black, J., an-
nouncing the judgments of the Court in an opinion expressing his own views).

207. The second section of article I provides only marginally stronger support for
state power to define the franchise. That section declares that memhers of the House of
Representatives shall be chosen by the voters eligible to vote for “the most numerous
Branch of the State Legislature.” U.S. Const. art. I, § 2. The section appears to assume
that the states will define the electorate for their own legislatures. Nothing in this sec-
tion, however, promises the states exclusive power to set those qualifications. Even if
such a promise could be distilled from this section, moreover, it would apply only to
elections for one branch of the state legislature.

208. But see Minor v. Happersett, 88 U.S. (21 Wall.) 162, 175-76 (1874) (rejecting
claim that guarantee clause grants suffrage to women). As explained above, the guaran-
tee clause both limits the freedom of state governments and protects them from undue
federal interference. See supra notes 135-39 and accompanying text.

209. U.S. Const. amend. XV.

210. U.S. Const. amend. XIX.

211. U.S. Const. amend. XXI1V.

212. U.S. Const. amend. XXVI. The existence of these amendments, of course,
provides further evidence that Congress lacks the power to alter state voting qualifica-
tions on its own authority. See Oregon v. Mitchell, 400 U.S. at 125, 126 (Black, J., an-
nouncing the judgments of the Court in an opinion expressing his own views); id. at 202
(Harlan, J., concurring in part and dissenting in part); id. at 293 (Stewart, J., joined by
Burger, C.J., and Blackmun, J., concurring in part and dissenting in part).
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preted to outlaw both lengthy residency requirements?!® and some
property qualifications.2!4 Taken together, these amendments signifi-
cantly limit the states’ residual power to define the state and local
franchise.2!5

The fourteenth, fifteenth, nineteenth, twenty-fourth, and twenty-
sixth amendments, moreover, specifically authorize Congress to en-
force their provisions by appropriate legislation.”2!6 These enforce-
ment clauses give Congress the power to overturn state election
practices even when those practices might not violate the direct lan-
guage of the Constitution itself. Thus, in South Carolina v. Katzenbach2?
the Supreme Court upheld a section of the Voting Rights Act banning
the use of literacy tests in covered states. Although the Court had held
in Lassiter that the nondiscriminatory use of literacy tests does not vio-
late the Constitution, the Court in Katzenbach concluded that suspen-
sion of these tests for five years in covered states was a “legitimate
response to the problem” of widespread use of the tests in a discrimi-
natory manner.2!8

As a result of these constitutional provisions, and the broad con-
gressional power to enforce them, the states’ practical ability to define
the franchise today is relatively small. The guarantee clause, however,
still assures the states some control over the franchise. The states, for
example, may choose to disenfranchise convicted felons,2!? to restrict
voting to property owners in some special elections,?20 and to set rea-

213. See, e.g., Dunn v. Blumstein, 405 U.S. 330, 352, 360 (1972).

214. See, e.g., Phoenix v. Kolodziejski, 399 U.S. 204, 212-13 (1970); Cipriano v.
City of Houma, 395 U.S. 701, 702 (1969) (per curiam); Kramer v. Union Free School
Dist., 395 U.S. 621, 632-33 (1969); see also Hunter v. Underwood, 471 U.S. 222,
227-29 (1985) (fourteenth amendment prohibits intentional racial discrimination in de-
fining franchise).

215. These limits, of course, are still consistent with the notion of republican gov-
ernment. Indeed, the fourteenth, fifteenth, nineteenth, twenty-fourth, and twenty-sixth
amendments may be viewed as attempts to specify particular characteristics of a republi-
can government. As the Constitution’s definition of a republican franchise has grown
more specific, the states’ power to exercise their autonomy to define that franchise has
waned.

216. U.S. Const. amend. XIV, § 5; U.S. Const. amend. XV, § 2; U.S. Const. amend.
XIX, cl. 2; U.S. Const. amend. XXIV, § 2; U.S. Const. amend. XXVI, § 2.

217. 383 U.S. 301 (1966).

218. Id. at 334; see also Katzenbach v. Morgan, 384 U.S. 641, 646-47 (1966) (up-
holding section of Voting Rights Act that prohibited use of literacy test to disqualify any
person from voting who had successfully completed sixth grade in an American school
in which the predominant language was other than English).

219. See, e.g., Richardson v. Ramirez, 418 U.S. 24, 54 (1974); Davis v. Beason, 133
U.S. 333, 346-47 (1890). But see Hunter v. Underwood, 471 U.S. 222, 231-32 (1985)
(striking down provision of Alabama constitution that disenfranchised any person con-
victed of a crime involving moral turpitude because provision was motivated by desire to
disenfranchise black voters).

220. See, e.g., Ball v. James, 451 U.S. 355, 371-72 (1981) (upholding Arizona
scheme for electing directors of water reclamation district under which property owners
received one vote for each acre of land they owned); Salyer Land Co. v. Tulare Lake
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sonable residency requirements for all state and local elections.22!
This reservoir of state power is worth noting to remind Congress that
some adjustments in the state franchise must be accomplished by con-
stitutional amendment rather than federal legislation.222

B. The Structure and Mechanics of State Government

The Supreme Court frequently has observed that Congress cannot
abolish the state governments. Instead, “in many articles of the Consti-
tution the necessary existence of the States . . . is distinctly recog-
nized.”22% The guarantee clause provides a convenient anchor for this
principle. Obviously the United States cannot “guarantee to every
state in this union a Republican form of government” if it has de-
stroyed those governments. At the very least, therefore, the guarantee

Basin Water Storage Dist., 410 U.S. 719, 730-35 (1973) (upholding California statute
that allowed only landowners to vote in water storage district elections). But see supra
note 214 and accompanying text.

221. See, e.g., Burns v. Fortson, 410 U.S. 686 (1973) (per curiam) (upholding 50-
day durational residency requirement for all elections except presidential and vice presi-
dential elections); Marston v. Lewis, 410 U.S. 679 (1973) (per curiam) (same); Pope v.
Williams, 193 U.S. 621, 632-34 (1904) (upholding Maryland statute requiring new resi-
dents to declare their intention of becoming state citizens before registering to vote).
But see supra note 213 and accompanying text. Title II of the Voting Rights Act abol-
ishes state residency requirements in presidential and vice presidential elections, 42
U.S.C. § 1973aa-1 (1982). The Supreme Court upheld this provision in Oregon v.
Mitchell, 400 U.S. 112, 118-19 (1970).

Congress might attempt to overcome some of these limits by adopting an expansive
notion of its power to enforce the fourteenth amendment. For example, Congress
might conclude that disenfranchising convicted felons is a cruel and unusual punish-
ment violating the due process clause of the fourteenth amendment. Congress could
then “enforce” that prohibition by forbidding the states to disenfranchise former felons.
The Supreme Court, however, has been reluctant to allow expansive congressional en-
forcement of the fourteenth amendment outside the area of racial discrimination, See
infra note 262 and accompanying text. It is unlikely, therefore, that Congress could
evade the strictures of the guarantee clause in this manner. Indeed, the protection af-
forded state autonomy by the guarantee clause confirms the need for careful judicial
scrutiny of Congress’ enforcement power.

222. See Oregon v. Mitchell, 400 U.S. at 152 (Harlan, J., concurring in part and
dissenting in part).

223. County of Lane v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869); see also Maryland
v. Wirtz, 392 U.S. 183, 196 (1968) (“The Court has ample power to prevent . . . ‘the
utter destruction of the State as a sovereign political entity.” ) (quoting the appellants);
The Collector v. Day, 78 U.S. (11 Wall.) 113, 125 (1871) (“[T}he existence [of the

states] is so indispensable, that . . . it would seem to follow . . . that the means and
instrumentalities employed for carrying on the operations of their governments [and]
for preserving their existence . . . should be left free and unimpaired™), overruled,

Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 486 (1939); Texas v. White, 74 U.S.
(7 Wall.) 700, 725 (1869) (“The Constitution, in all its provisions, looks to an indestruc-
tible Union, composed of indestructible States.”). Even in Garcia, the majority “recog-
nize[d] that the States occupy a special and specific position in our constitutional
system.” Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 556 (1985).
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clause promises the states federal support for the continued existence
of some form of government.

The guarantee clause, moreover, restricts the federal government’s
power to interfere with the organizational structure and governmental
processes chosen by a state’s residents. A republican government, as
explained above, is responsible to its voters rather than to any outside
agency.22¢ In order to ensure that state and local governments remain
responsive to their constituents, those citizens must have the power to
choose the governmental forms that work best for them. The guaran-
tee clause, therefore, grants states control over their internal govern-
mental machinery. States, for example, should be free to allocate
power among the branches of state government; to create political sub-
divisions and administrative agencies; to set terms of office for state
officials; and to regulate the internal affairs of governmental bodies.223
In addition, states should have the power to control the procedures by
which their government officials are selected: to draw election districts,
set the dates and times of local elections, and govern other aspects of
election procedure.226

The Supreme Court has firmly acknowledged the power of states
to control these aspects of internal government, although the Court has
rarely tied that power to a specific constitutional provision. In Highland
Farms Dairy v. Agnew,227 the Court declared that “[hJow power shall be
distributed by a state among its governmental organs is commonly, if
not always, a question for the state itself.”228 Similarly, in Missouri v.
Lewis229 the Court announced that “[e]ach State has the right to make
political subdivisions of its territory for municipal purposes, and to reg-
ulate their local government.”230 In Coyle v. Smith23! the Court invali-

224, See supra notes 126—36 and accompanying text.

225. See Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating
State Implementation of National Environmental Policy, 86 Yale LJ. 1196, 1231-32
(1977) [hereinafter Stewart, Pyramids]; Note, On Reading and Using the Tenth Amend-
ment, 93 Yale L.J. 723, 737 (1984) [hereinafter Note, Reading and Using]; Note, The
Clean Air Act Amendments of 1970: A Threat to Federalism?, 76 Colum. L. Rev. 990,
1022 (1976). Even Professor Martha Field, who has criticized National League of Cities,
has suggested that the Supreme Court could have used National League of Cities to create a
“ ‘core governmental functions’ ” test protecting “internal state activities” such as “the
organization of state and local governments, the treatment of the states’ own employees,
and other activities that fall under the rubric of housekeeping functions.” Field, supra
note 70, at 105.

2926. See Rapaczynski, supra note 17, at 416.

227. 300 U.S. 608 (1937).

228. 1d. at 612; see Sugarman v. Dougall, 413 U.S. 634, 642 (1973) (“We recognize
a State’s interest in establishing its own form of goverument.”); Wilson v. North Caro-
lina, 169 U.S. 586, 594 (1898) (“In its internal administration the State (so far as con-
cerns the Federal Government) has entire freedom of choice as to the creation of an
office for purely state purposes, and of the terms upon which it shall be held by the
person filling the office.”).

229. 101 U.S. 22 (1880).

230. Id. at 30; see also Hunter v. Pittsburgh, 207 U.S. 161, 178 (1907) (“Municipal
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dated a federal statute limiting the location of Oklahoma’s capital city,
noting that “[t]he power to locate its own seat of government and to
determine when and how it shall be changed from one place to another,
and to appropriate its own public funds for that purpose, are essentially
and peculiarly state powers.”232 Even Garcia suggested that the power
to locate a state capital is so essential to state sovereignty that the Court
might intervene if Congress once again attempted to dictate that matter
to a state.233

The courts have also granted the states broad control over the pro-
cess of filling their governmental offices. In Wilson v. Oklahoma City
Council,23% a district court upheld a state law directing the members of a
city council to fill interim vacancies on that council. In dismissing the
plaintiffs’ constitutional challenge to this procedure, the court cited the
tenth amendment and observed that “it is clear that this type of legisla-
tive decision was reserved to the states.”235 Similarly, in Cintron-Garcia
v. Romero-Barcelo?36 the Court of Appeals for the First Circuit observed
that “considerations of federalism (state autonomy in determining,
within fairly broad limits, the nature of its own political system)” sup-
port the power of states to fill interim legislative vacancies by
appointment.237

Congress itself has recognized that the Constitution limits its au-
thority to regnlate state election procedures. In 1965, while debating
the Voting Rights Act, the Senate considered a provision that would

corporations are political subdivisions of the State . . .. The number, nature and dura-
tion of the powers conferred upon these corporatlons and the territory over which they
shall be exercised rests in the absolute discretion of the State.”).

231. 221 U.S. 559 (1911).

232. 1d. at 565.

233. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 556 (1985); sce also
Morgan v. South Bend Community School Corp., 797 F.2d 471, 477 (7th Cir. 1986)
(suggesting that Congress may not “decide who within a state’s government has the
authority to act on behalf of that government”); Bradley v. School Bd., 462 F.2d 1058,
1068 (4th Cir. 1972) (“One of the powers . . . reserved to the states [by the tenth amend-
ment] is the power to structure their internal government.”), aff’d by an equally divided
Court, 412 U.S. 92, 93 (1973); United States v. Mandel, 415 F. Supp. 1025, 1031 (D.
Md. 1976) (“Nor can it be doubted that the states under our federal scheme have, within
broad constitutional limits, the exclusive power to allocate the functions of the execu-
tive, judicial, and legislative powers as they wish.”).

234. 347 F. Supp. 306 (W.D. Okla. 1972).

235. 1d. at 308.

236. 671 F.2d 1 (1st Cir. 1982).

237. Id. at 5. The court further suggested that both the guarantee clause and the
tenth amendment “embodfy] this wisdom.” Id.; see also Rodriguez v. Popular Demo-
cratic Party, 457 U.S. I, 12-14 (1982) (upholding procedure for filling vacancies in
Puerto Rico House of Representatives); Kaelin v. Warden, 334 F. Supp. 602, 607-08
(E.D. Pa. 1971) (upholding Pennsylvania’s procedure for filling vacancies in office of
county commissioner); Valenti v. Rockefeller, 292 F. Supp. 851, 866-67 (S.D.N.Y. 1968)
(upholding New York’s procedure for filling vacancies in United States Senate), aff’d
mem., 393 U.S. 405 (1969).
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have prohibited vote buying in all federal, state, and local elections.238
Senator Hart, however, cautioned that the “question, whether Con-
gress has the power to insure fair election procedures in State and local
elections . . . is a very open one and a very serious one.”’?39 Likewise,
Senator Ervin objected that the provision under consideration was “un-
constitutional because it [was] not restricted to Federal elections.’’240
Ervin offered an amendment limiting the provision to federal elections
and Congress adopted the statute in that form.24!

Finally, several courts have suggested that the Constitution forbids
the federal government from intervening in the internal affairs of state
governmental bodies. In Davids v. Akers,?42 the Court of Appeals for
the Ninth Circuit refused to interfere with the assignment of committee
members in the Arizona House of Representatives. ‘“We have a strong
feeling,” the court announced, ‘“that if [we] were to undertake to grant
to plaintiffs the relief that they seek, our action would set the sometimes
canonized and frequently capitalized Founding Fathers, as well as the
Framers and Supporters of the Fourteenth Amendment, spinning in
their graves.””243 Federal oversight of committee assignments in a state
legislature, the court concluded, would be both “startlingly unattrac-
tive” and inconsistent with the principles articulated in National League
of Cities v. Usery.244 -

Likewise, in Heimbach v. Chu2*3 the district court refused to adjudi-
cate a constitutional challenge to the use of a “fast roll call” procedure
in the New York State Senate. In holding this claim nonjusticiable, the

238. 111 Cong. Rec. 7890 (1965). Senator Williams proposed the provision on the
floor of the Senate. Id. at 7889-90.

239. 1d. at 8431 (1965) (statement of Sen. Hart). Later, Hart observed that “we do
not attempt to reach State or local elections with a criminal sanction on payment for
fraudulent registration in voting. Why? Because we had very grave doubt that on that
basis we could.” Id. at 8433. The guarantee clause, of course, may give Congress some
power to intervene in state elections to insure basic fairness. For a further discussion of
congressional power to wield the guarantee clause as a sword, see supra notes 135-39
and accompanying text.

240. 111 Cong. Rec. at 8975 (1965) (statement of Sen. Ervin).

241. Id. at 8975, 8988 (1965) (action in the Senate); id. at 16245-51 (1965) (action
in the House). For the provision’s final form, see 42 U.S.C. § 1973i(c) (1982). See gen-
erally United States v. Cianciulli, 482 F. Supp. 585, 613-16 (E.D. Pa. 1979) (reviewing
legislative history of statute).

242. 549 F.2d 120 (9th Cir. 1977).

243. Id. at 123.

244. Id. at 128, 127. The plaintiffs in Davids had challenged the composition of
Arizona’s legislative committees under the first and fourteenth amendments. In addi-
tion to expressing its federalism concerns, the court of appeals rejected these claims on
the merits. Id. at 123-25. Cf. Vander Jagt v. O’Neill, 699 F.2d 1166, 1175-77 (D.C.
Cir.) (withholding judicial relief on prudential grounds from a challenge to committee
composition in the United States House of Representatives), cert. denied, 464 U.S. 823
(1983).

245. No. 83 Civ. 5318 (S.D.N.Y. Dec. 23, 1983) (LEXIS, Genfed library, Dist file),
aff’d on other grounds, 744 F.2d 11 (2d Cir. 1984), cert. denied, 470 U.S. 1084 (1985).
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court pointed out that “ ‘if a basic principle of republicanism is that
decisions most directly affecting a body of people be made by the peo-
ple themselves, the guarantee clause itself argues against the imposi-
tion by a federal court of its own governmental values.’ 246 The court
suggested that the guarantee clause forbids federal intrusion into the
governmental procedures adopted by the citizens of a state.

The guarantee clause provides a firmer foundation for all of these
rulings than the vague references to the tenth amendment or “consid-
erations of federalism” employed by some courts. As the court in Heim-
bach recognized, a republican government is one in which the people
make important decisions affecting their community. In order to ac-
commodate that goal, the guarantee clause must grant the states a mea-
sure of autonomy in directing their governmental machinery.

At the same time, however, the guarantee clause does not give the
states carte blanche to order their government systems. Other constitu-
tional provisions impose a variety of restrictions on a state’s freedom to
structure its governmental processes. The first amendment prohibits a
state from delegating legislative authority to a religious organization247
or limiting some types of campaign expenditures.248 The due process
clause of the fourteenth amendment requires each state to conform its
criminal justice system to many of the specific commands found in the
fourth, fifth, sixth, and eighth amendments.24? Indeed, the guarantee
clause itself limits the autonomy of each state by requiring the states to
maintain republican forms of government. If a state abandons republi-
can principles, the United States may intervene and restore that form of
government.250

246. Id. (quoting Note, Niche, supra note 122, at 689).

247. Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 125-27 (1982); see also
Chambers v. Marsh, 675 F.2d 228, 231 (8th Cir. 1982) (tenth amendment does not for-
bid federal court from scrutinizing state’s practice of opening legislative sessions with a
prayer in order to determine whether that practice violates establishment clause), rev'd
on other grounds, 463 U.S. 783 (1983).

248. See, e.g., Buckley v. Valeo, 424 U.S. 1, 58-59 (1976) (per curiam) (first
amendment prohibits limits on independent campaign expenditures by individuals);
First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 784 (1978) (corporations have first
amendment right to make unlimited expenditures supporting or opposing referendum
issues); Federal Election Comm’n v. Massachusetts Citizens for Life, Inc., 107 S. Ct. 616,
630-31 (1986) (nonprofit, issue-oriented corporation without shareholders has first
amendment right to make unlimited expenditures on behalf of candidate where there is
no compelling justification for the curtailment of expenditures).

249. See generally 2 R. Rotunda, J. Nowak & J. Young, supra note 19, § 14.2.

250. See Luther v. Borden, 48 U.S. (7 How.) 1, 4042 (1849) (suggesting that Con-
gress, but not the federal courts, may take action to quell uprisings in the states and to
decide which government is the legitimate government of that state); cf. Plessy v.
Ferguson, 163 U.S. 537, 564 (1896) (Harlan, J., dissenting) (state-sanctioned segrega-
tion is “inconsistent with the guarantee given by the Constitution to each State of a
republican form of government, and may be stricken down by Congressional action, or
by the courts”), overruled, Brown v. Board of Educ., 347 U.S. 483, 495 (1954); Heim-
bach v. Chu, No. 83 Civ. 5318 (S.D.N.Y. Dec. 23, 1983) (LEX1S Genfed library, Dist file)



1988] THE GUARANTEE CLAUSE 45

The fourteenth and fifteenth amendments impose particularly
broad limits on a state’s discretion to determine its own governmental
processes.251 Courts have invoked these amendments to command
states to redraw their municipal boundaries and election districts in or-
der to cure purposeful discrimination against racial minorities.252 The
fourteenth amendment also requires the states to apportion both state
and local legislative bodies on the basis of population?33 and forbids
political gerrymandering in those bodies.25¢ In all of these ways, the
fourteenth and fifteenth amendments modify the autonomy promised
states by the guarantee clause. As the Supreme Court declared in Milli-
ken v. Bradley,255 the Constitution’s “reservation of nondelegated pow-
ers to the States is not implicated by a federal-court judgment
enforcing the express prohibitions of unlawful state conduct enacted by
the Fourteenth Amendment.””256

As noted above, moreover, Congress may enforce the fourteenth
and fifteenth amendments through “appropriate legislation.”?57 In-
voking this power, Congress has required some states to obtain federal
approval before changing the composition of their elected bodies, the

(guarantee clause may authorize courts “to restructure state government when neces-
sary to vindicate individual rights”) (dictum), aff’d on other grounds, 744 F.2d 11 (2d
Cir. 1984), cert. denied, 470 U.S. 1084 (1985); City of Rome v. United States, 472 F.
Supp. 221, 241 (D.D.C. 1979) (suggesting in dictum that Voting Rights Act might be
proper exercise of congressional power under the guarantee clause because it guaran-
tees “one essential feature of a truly republican form of government—i.e., the equal
right of any citizen, irrespective of race or color, to exercise the franchise.”), aff’d, 446
U.S. 156 (1980); Bork, supra note 122, at 18-19 (guarantee clause provides better basis
for reapportionment cases than equal protection clause).

251. The fourteenth amendment forbids a state to “deny to any person within its
jurisdiction the equal protection of the laws,” U.S. Const. amend. XIV, § 1, while the
fifteenth amendment provides that “[t]he right of citizens of the United States to vote
shall not be denied or abridged . . . on account of race, color, or previous condition of
servitude.” U.S. Const. amend. XV, § 1.

252. See, e.g., White v. Regester, 412 U.S. 755, 766-70 (1973); Gomillion v.
Lightfoot, 364 U.S. 339, 34647 (1960).

253. See, e.g., Hadley v. Junior College Dist., 397 U.S. 50, 57-59 (1970) (junior
college district); Avery v. Midland County, 390 U.S. 474, 478-81 (1968) (county com-
missioners court); Reynolds v. Sims, 377 U.S. 533, 565-66 (1964) (state legislature). It
has been suggested that the reapportionment cases can be more easily rationalized
under the Guarantee Clause. See J. Ely, Democracy and Distrust 118-23 (1981); Bork,
supra note 122, at 19.

254. See Davis v. Bandemer, 106 S. Ct. 2797 (1986). Although a majority of the
Court agreed in Davis that political gerrymanders violate the equal protection clause, a
majority of Justices could not agree on a standard to enforce that constitutional right.
Compare id. at 2806-16 (plurality opinion) with id. at 2822-25 (O’Connor, J., joined by
Burger, CJ., and Rehnquist, J., concurring in the judgment) and id. at 2825-38 (Powell,
J., joined by Stevens, J., dissenting).

255. 433 U.S. 267 (1977).

256. Id. at 291.

257. U.S. Const. amend. XIV, § 5; id. amend. XV, § 2. See supra notes 216-18 and
accompanying text.
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terms of office for their elected officials, or the boundaries of their elec-
toral districts.25® Without the extensive power vested in Congress
under the fourteenth and fifteenth amendments, this federal supervi-
sion of changes in the structure of state government almost certainly
would violate the guarantee clause.259 As the Supreme Court has rec-
ognized, however, the Civil War amendments ‘“were specifically
designed as an expansion of federal power and an intrusion on state
sovereignty.”’260 Congressional power to enforce those amendments,
therefore, “necessarily overrid[es]” any “principles of federalism that
might otherwise be an obstacle to congressional authority.”26!

This does not mean, of course, that Congress has an unchecked
power to tinker with state governmental structures under the four-
teenth and fifteenth amendments. When Congress attempts to ‘“en-
force” those amendments by addressing problems other than racial
discrimination, the courts will scrutinize its actions with care. Indeed,
in Oregon v. Mitchell, the Supreme Court held that Congress had ex-
ceeded its enforcement powers by attempting to mandate a minimum
voting age for all state and local elections. Because higher voting ages
were not linked to racial discrimination, Congress could not justify its
enactment under the fourteenth and fifteenth amendments.262

In addition to the power gleaned from the Civil War amendments,
Congress may attempt to alter a state’s government structure by condi-

258. 42 U.S.C. § 1973c (1982); City of Rome v. United States, 446 U.S. 156, 177
(1980).

259. See South Carolina v. Katzenbach, 383 U.S. 301, 359 (1966) (Black, J., concur-
ring in part and dissenting in part) (footnote omitted):

Certainly if all the provisions of our Constitution which limit the power of the

Federal Government and reserve other power to the States are to mean any-

thing, they mean at least that the States have power to pass laws and amend

their constitutions without first sending their officials hundreds of miles away to

beg federal authorities to approve them. Moreover, it seems to me that [a law]

which gives federal officials power to veto state laws they do not like is in direct

conflict with the clear command of our Constitution that “The United States
shall guarantee to every State in this Union a Republican Form of

Government.”

260. City of Rome, 446 U.S. at 179; see also Ex parte Virginia, 100 U.S. 339, 345-46
(1880) (The Civil War amendments “were intended to be, what they really are, limita-
tions of the power of the States and enlargements of the power of Congress. [Congres-
sional] enforcement [of these amendments] is no invasion of [s]tate sovereignty.”).

261. City of Rome, 446 U.S. at 179.

262. 400 U.S. 112, 124-31 (1970) (Black, J., announcing judgments of the Court in
an opinion expressing his own views) (invoking federalism principles); id. at 200-09
(Harlan, J., concurring in part and dissenting in part) (same); id. at 293-96 (Stewart, J.,
joined by Burger, CJ., and Blackmun, J., concurring in part and dissenting in part)
(same); see also Stewart, Pyramids, supra note 225, at 1246 (“However broad Con-
gress’s discretion in enforcing the Fourteenth Amendment, it does not extend to the
creation of wholly novel constitutional rights. Such a prerogative would permit easy
circumvention of federalism limits on national power.”). But see Ross, Legislative En-
forcement of Equal Protection, 72 Minn. L. Rev. (forthcoming 1988) (urging a greater
congressional role in interpreting and enforcing the fourteenth amendment).
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tioning the receipt of federal funds on changes in that structure. The
Supreme Court has been quite tolerant of conditions attached to fed-
eral grants in this manner. In Oklahoma v. United States Civil Service Com-
mission,263 for example, the Court upheld a federal statute that forbade
all state and local employees who worked for agencies supported by
federal funds from “tak[ing] any active part in political management or
in political campaigns.””26¢ The Court acknowledged that “the United
States is not concerned with, and has no power to regulate, local polit-
ical activities as such of state officials.””265 Nevertheless, it held that
Congress had the “power to fix the terms upon which its money allot-
ments to states shall be disbursed.’”266

More recent decisions have endorsed other congressional attempts
to modify state governmental structures through federal grant pro-
grams. In Florida v. Mathews,267 the Court of Appeals for the Fifth Cir-
cuit approved a federal regulation restricting the membership of state
boards that license nursing home administrators.268 Compliance with
the regnlation was a condition of receiving federal Medicaid funds for
nursing home care. Although the regulation altered the composition of
a state agency, the court of appeals found that the regulation did “not
infringe upon any power reserved to the state.”26° The regnlation
“merely establish[ed] terms and conditions under which federal assis-
tance [would] be provided to states” electing to participate in this por-
tion of the Medicaid program.27® “Once a state chooses to participate
in a federally funded program,” the court concluded, “it must comply
with federal standards.””271

Similarly, in Florida Department of Health & Rehabilitative Services v.
Califano,2”2 the district court upheld federal regnlations governing the
administrative structure of state agencies that receive federal funds to
provide vocational rehabilitation services for the handicapped.2?3
Although the regulation forces “adoption by a state of a particular gov-

263. 330 U.S. 127 (1947).

264. Hatch Act, ch. 640, § 12, 54 Stat. 767, 767 (1940) (codified as amended at 5
U.S.C. § 1502(a) (1982)).

265. 330 U.S. at 143.

266. Id.

267. 526 F.2d 319 (5th Cir. 1976).

268. Specifically, the regulation required that * ‘less than a majority of the board
membership shall be representative of a single profession or institutional category.””
Id. at 322 (emphasis omitted) (quoting 45 C.F.R. § 252.10(b)(3) (1976) (redesiguated 42
C.F.R. § 452.10(b)(3) in 1977) (repealed 1978)).

269. 526 F.2d at 326.

270. 1d.

271. 1d.

272. 449 F. Supp. 274 (N.D. Fla.), aff’d, 585 F.2d 150 (5th Cir. 1978), cert. denied,
441 U.S. 931 (1979).

273. The regulations, for example, require the states to designate a full-time direc-
tor of the governmental unit responsible for vocational rehabilitation. 34 C.F.R. § 361.8
(1986).



48 COLUMBIA LAW REVIEW [Vol. 88:1

ernmental structure,” the court approved the measure as “wholly indi-
rect and limited to measures meant to insure the proper functioning of
federally funded programs.””2?74 Like the courts in Oklahoma v. Civil Ser-
vice Commission and Florida v. Mathews, the district court stressed that the
regulations did “not impose a set of coercive, mandatory require-
ments” on the states.??® Instead, “any state which object[ed] to the
‘strings’ attached to receipt of the federal funds ha[d] the option to
refuse both the grants-in-aid and the objectionable conditions.”276
The spending power thus gives Congress considerable opportunity
to induce changes in state governmental structures. Recently, however,
both courts and commentators have cautioned that this power is not
unlimited.2?? In South Dakota v. Dole,>”8 the Supreme Court’s most re-
cent discussion of the spending power, the Court noted that congres-
sional authority under the spending clause is bounded by five
conditions. First, “the exercise of the spending power must be in pur-
suit of ‘the general welfare.” 279 Second, any condition of the receipt
of federal funds must be stated * ‘unambiguously . . . , enabl[ing] the
States to exercise their choice knowingly, cognizant of the conse-
quences of their participation.’ ’28¢ Third, the conditions must be re-
lated ““‘to the federal interest in particular national projects or
programs.’ 281 Fourth, the condition must not require ‘‘the States to

274. 449 F. Supp. at 283, 284. Notably, the plaintiffs in this case challenged the
federal regulations under both the tenth amendment and the guarantee clause. Id. at
283.

275. 1d. at 284.

276. Id.; see also Middlesex County Utils. Auth. v. Borough of Sayreville, 690 F.2d
358, 364 (3d Cir. 1982) (requirement that Middlesex County Utilities Authority adopt a
system of user charges did not violate tenth amendment because the requirement was
simply a condition of receiving federal funds that the Authority was * ‘free not to apply
for’ ), cert. denied, 460 U.S. 1023 (1983); Arizona State Dep’t of Pub. Welfare v. De-
partment of Health, Educ. & Welfare, 449 F.2d 456, 473-74 (9th Cir. 1971) (summarily
dismissing tenth amendment challenge to requirement that Arizona establish an advi-
sory committee on public assistance programs because that requirement was a condition
to receiving federal funds), cert. denied, 405 U.S. 919 (1972); Montgomery County v.
Califano, 449 F. Supp. 1230, 1242-50 (D. Md. 1978) (the National Health Planning and
Resources Development Act did not violate the 10th Amendment because assistance
offered thereunder could be refused), aff’d mem., 599 F.2d 1048 (4th Cir. 1979). Cf.
Bell v. New Jersey, 461 U.S. 773, 790 (1983) (“Requiring States to honor the obligations
voluntarily assumed as a condition of federal funding before recoguizing their owner-
ship of funds simply does not intrude on their sovereiguty.”).

271. See, e.g., Kaden, supra note 34, at 874-83; Rapaczynski, supra note 17, at
417-18; Rosenthal, supra note 53, at 1131-64; Stewart, supra note 17, at 958-59; Note,
Taking Federalism Seriously: Limiting State Acceptance of National Grants, 90 Yale L.].
1694 (1981).

278. 107 S. Ct. 2793 (1987).

279. Id. at 2796.

280. Id. (quoting Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 17
(1981)).

281. Id. (quoting Massachusetts v. United States, 435 U.S. 444, 461 (1978) (Bren-
nan, J., joined by White, J., Marshall, J., and Stevens, J.)).
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engage in activities that would themselves be unconstitutional,” such as
invidious discrimination or the imposition of cruel and unusual punish-
ments.282 And, finally, “the financial inducement offered by Congress”
must not “be so coercive as to pass the point at which ‘pressure turns
into compulsion.’ 283 Although the Court ultimately upheld the con-
dition on highway funds challenged in Dole, its extensive treatment of
the issue suggests a growing willingness to limit Congress’s expansive
power under the spending clause.284

To protect the concept of state autonomy implicit in the guarantee
clause, courts should rigorously enforce the limits on the spending
power identified in South Dakota v. Dole. When Congress attempts to
condition the receipt of federal funds on a modification of state govern-
mental structure, courts should insure that the modification is directly
related to the achievement of that particular program’s goals. Con-
gress should not be allowed to meddle with local governmental
processes unless there is a clear nexus between that interference and
enhancement of the federal program for which money has been pro-
vided.285 In addition, courts should carefully scrutinize conditions that

282. Id. at 2798. The Supreme Court has made clear that this injunction against
unconstitutional conditions does not apply to provisions of the Constitution, such as the
tenth or twenty-first amendments, designed to allocate powers between the state and
national governments. Id. at 2794-95. The gnarantee clause, therefore, would not au-
tomatically invalidate any conditions imposed on the structure of state governments.

283. Id. at 2798 (quoting Steward Machine Co. v. Davis, 301 U.S. 548, 590 (1937));
see also Montgomery County v. Califano, 449 F. Supp. 1230, 1247 (D. Md. 1978) (“the
withholding of federal funds in some instances may resemble the imposition of civil or
criminal penalties and . . . economic pressure may threaten such havoc to a state’s well-
being as to cause the federal legislation to cross the line which divides inducement from
coercion”), aff’d mem., 599 F.2d 1048 (4th Cir. 1979). In Dole itself, however, the Court
concluded that a federal statute withholding five percent of a state’s highway funds if the
state did not raise its drinking age to 21 was only a “relatively mild encouragement to
the States.” 107 S. Ct. at 2798.

284. The contested statute in Dole withheld a percentage of federal highway funds
from states that refused to enforce a minimum drinking age of twenty-one. Justice
O’Connor, who dissented from the Court’s opinion, concluded that this statute ex-
ceeded Congress’ power under the spending clause because the condition was not “rea-
sonably related” to the distribution of highway funds. 107 S. Gt. at 2799-2802
(O’Connor, J., dissenting).

285. In measuring the connection between grant conditions and program goals,
courts might adopt the standard proposed by Professor Lewis Kaden; he has argued that
when a grant condition “interfere[s] with state autonomy,” the condition should be *re-
lated to the achievement of an important governmental objective.” Kaden, supra note
34, at 896; see also Van Alstyne, supra note 70, at 1714 n.25 (“a requirement of ‘close
fit' between conditions attached to federal funds and the demand made of recipient
states” arguably may be required under the tenth amendment). The majority in South
Datkota v. Dole, on the other hand, inquired only whether the condition was “reasonably
calculated to advance the general welfare.” 107 S. Ct. at 2797. Under any of these
standards, some grant conditions clearly would be unconstitutional; Congress, for exam-
ple, could not condition the receipt of highway funds on a state’s adoption of a unicam-
eral legislature. 1d. at 2801 (O'Connor, J., dissenting) (quoting concession to that effect
by counsel for the United States). Cf. Rosenthal, supra note 53, at 1162 (suggesting that
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tie an unusually large portion of a state’s grant money to a change in
the state’s governmental structure. Under such circumstances, Con-
gress may have attempted to tie the condition to unrelated grants or
may have crossed the line from seduction to coercion. By enforcing
these limits on the spending power, courts can ensure that Congress
does not intrude too deeply on the state autonomy promised by the
guarantee clause.286

The Constitution gives the federal government considerable power
to dictate the structure of state and local governments. The Civil War
amendments, spending clause, and other constitutional provisions all
limit the freedom of states to arrange their internal governmental af-
fairs. Outside of these express constitutional commands, however, the
guarantee clause prevents the federal government from interfering with
the governmental process established by a state’s voters. By enforcing
the promise of autonomy embedded in the guarantee clause, courts can
assure state governments the degree of independence necessary to fos-
ter republican government.

C. Qualifications for State Office

The authority to set qualifications for state and local offices is
closely related to the power to determine the basic structure of those
governments. If government officials are to be responsive to their con-
stituents, as a republican government demands, then the voters must
be free to reject candidates they deem unqualified. The Supreme
Court has long acknowledged this principle. In 1900, the Court de-
clared that ““[i]t is obviously essential to the independence of the States,
and to their peace and tranquility, that their power to prescribe the
qualifications of their own officers . . . should be exclusive, and free
from external interference, except so far as plainly provided by the
Constitution of the United States.”287

During the last two decades, several lower courts have reaffirmed

Congress could not condition receipt of federal funds on a state’s agreement to shorten
the governor’s term of office or change the boundaries of its counties). On the other
hand, some conditions would survive even the most rigorous test of germaneness. A
prohibition against partisan political activity in federally funded programs, for example,
is substantially related to the success of those programs. See Oklahoma v. United States
Civil Serv. Comm’n, 330 U.S. 127 (1947); supra notes 263-66 and accompanying text.

286. Conditions that are invalid under this view of the spending clause, of course,
may still be valid under other grants of congressional power. A requirement that state
and local governments set aside at least 10% of federal public works funds for purchases
from minority businesses, for example, is a valid exercise of congressional authority to
enforce the fourteenth amendment—even if the requirement is not directly related to
the completion of public works projects. See Fullilove v. Klutznick, 448 U.S. 448,
476-78 (1980). Other crossover restrictions, applicable to a wide variety of grant pro-
grams, may fall in this category.

287. Taylor v. Beckham, 178 U.S. 548, 570-71 (1900); see also Boyd v. Nebraska ex
rel. Thayer, 143 U.S. 135, 161 (1892).
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this ideal and refused to modify state qualifications for elective office.
In Chimento v. Stark,288 a three-judge district court upheld a New Hamp-
shire constitutional provision requiring all candidates for governor to
reside within the state for seven years prior to their election. In reach-
ing this decision, the court observed that “[a] state’s right to impose
restrictions on one seeking public office is a power reserved to the
states under the Tenth Amendment of the United States Constitu-
tion.”289 Similarly, the Court of Appeals for the Eighth Circuit upheld
a Minnesota statute requiring candidates for the state supreme court to
be “admitted or entitled to be admitted to the practice of law in Minne-
sota.”’290 Like the district court in Chimento, the Eighth Circuit observed
that “[t]he right to . . . prescribe qualifications for statewide political
offices is reserved to the states under the tenth amendment of the
United States Constitution.”29?

Once again, the guarantee clause provides a more secure basis for
these rulings than the tenth amendment. The tenth amendment’s bare
reservation of power to the states does not demonstrate why the states
require the ability to set qualifications for their government offices.
The guarantee clause, however, directly commands that result by prom-
ising the states a republican form of government. A republican govern-
ment implies a special relationship between the state and its citizens;
the citizens of a republican government retain ultimate authority to
make, enforce, and interpret their own laws.292 In order to control
those functions, the citizens of each state must regulate the qualifica-
tions of all government employees who perform legislative, executive,

288. 353 F. Supp. 1211 (D.N.H.), aff’d mem., 414 U.S. 802 (1973).

289. Id. at 1215. Two years later, the same court upheld a seven-year residency
requirement for state senatorial candidates. Sununu v. Stark, 383 F. Supp. 1287, 1290
(D.N.H. 1974) (“The State has the power, reserved to it by the Tenth Amendment to the
United States Constitution and the compelling interest, to impose eligibility require-
ments upon those who seek state-elective office.”), aff’d mem., 420 U.S. 958 (1975).

290. Bullock v. Minnesota, 611 F.2d 258, 259 (8th Cir. 1979).

291. Id.; see also Woodward v. City of Deerfield Beach, 538 F.2d 1081, 1083-84
(5th Cir. 1976) (upholding six-month residency requirement for office of city commis-
sioner). Cf. Antonio v. Kirkpatrick, 579 F.2d 1147, 1150 (8th Cir. 1978) (“The right to
prescribe qualifications for statewide political offices is a power reserved to the States
under the tenth amendment of the Constitution, and the federal courts must exercise
caution to avoid usurping this power.”) (applying strict scrutiny to defeat residency re-
quirement on equal protection grounds); Henderson v. Fort Worth Indep. School Dist.,
526 F.2d 286, 292 (5th Cir. 1976) (“The state is clearly vested with the power, derived
from the Tenth Amendment, . . . to prescribe reasonable qualifications [for] . . . candi-
dates for office.””); Matthews v. City of Atlantic City, 84 N,J. 153, 170-71,417 A.2d 1011,
1021 (1980) (“The power to prescribe qualifications for state political office [is] retained
by the states under the Tenth Amendment. . . .”).

292. See, e.g., The Federalist No. 39, at 251 (J. Madison) (J. Cooke ed. 1961)(A
republican government is “a goverument which derives all its powers directly or indi-
rectly from the great body of the people; and is administered by persons holding their
offices during pleasure, for a limited period, or during good behavior.”). See generally
supra notes 127-34 and accompanying text.
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or judicial tasks. That power encompasses functionaries such as state
legislators, city council members, county board members, governors,
members of administrative agencies, sheriffs, police officers, judges,
and magistrates.293

The guarantee clause, however, does not assure states the author-
ity to prescribe qualifications for all of their other employees. The con-
cept of republican government does not require the establishment of
public schools, waste treatment plants, or mass transit systems. Em-
ployees of these institutions perform important services, but they do
not exercise the powers of republican government. The guarantee
clause, therefore, does not give the states any special authority to set
qualifications for school teachers, sanitation engineers, or bus drivers.
Congress may regulate the qualifications for these positions if it has the
power to do so under the commerce clause or one of its other dele-
gated powers.

This distinction between employees who perform the functions of
a republican government and employees who provide other services
does not revive the dichotomy between “traditional” and “nontradi-
tional” governmental functions discarded by the Court in Garcia.29
The number of employees who exercise the powers of republican gov-
ernment is far smaller than the number of workers engaged in tradi-
tional governmental operations. In Nafional League of Cities, the
Supreme Court listed fire prevention, sanitation, public health, and
parks and recreation among the traditional functions of state and local
governments.295 Most of the workers employed at those jobs, however,
do not promote the ends of republican government and would not fall
within the curtilage of the guarantee clause.2%6

293. Decisions about which employees perform sufficient executive, legislative, or
judicial tasks to qualify for protection under the guarantee clause necessarily must be
made on a case-by-case basis. An employee need not hold a political appointment, how-
ever, to perform the type of governmental function protected by the guarantee clause.
If a state chooses to endow civil servants with executive, judicial, or legislative power,
then the guarantee clause should insure state autonomy to prescribe qualifications for
those employees. On the other hand, employees who perform purely ministerial tasks
do not possess the type of governmental power protected by the guarantee clause. Cf.
Harlow v. Fitzgerald, 457 U.S. 800, 816 (1982) (recognizing qualified immunity only for
government officials who perform “discretionary functions”). An employee who nomi-
nally holds a position within the state’s executive, legislative, or judicial branches, more-
over, may not perform true executive, legislative, or judicial functions. Cf. Walker v.
Jones, 733 F.2d 923, 931 (D.C. Cir.)(speech or debate clause did not shield congres-
sional representative from liability for dismissing general manager of the House of Rep-
resentatives Restaurant System, because *‘[s]electing, supervising, and discharging a
food facilities manager . . . is not reasonably described as work that significantly informs
or influences the shaping of our nation’s laws™), cert. denied, 469 U.S, 1036 (1984).
Courts enforcing the guarantee clause thus must examine carefully the functions per-
formed by particular employees invoking that clause.

294. See supra notes 75-77 and accompanying text.

295. National Leagne of Cities v. Usery, 426 U.S. 833, 851 (1976).

296. Some of these workers, of course, may exercise legislative or executive func-
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A government official’s role in republican government, moreover,
does not depend upon the historical pedigree of that office. States are
free to devise new ways of making, enforcing, and interpreting their
laws; the guarantee clause shields all employees who perform these
functions.297 National League of Cities failed because its reliance on the
historical functions of state government “result[ed] . . . in linedrawing
of the most arbitrary sort” and prevented citizens from experimenting
with new forms of government.298 The distinction proposed in this Ar-
ticle avoids these pitfalls by adopting a functional principle that identi-
fies protected employees by determining whether those employees
perform the executive, judicial, or legislative tasks essential to a repub-
lican government.

This principle, finally, differs from the obscure distinction between
“governmental” and “proprietary” functions occasionally drawn by the
Supreme Court. When the Supreme Court has differentiated between
governmental and proprietary functions, it has included undertakings
such as a municipal water works under the governmental label.2%® The
functions essential to republican government are much narrower than
these “governmental” operations. A municipal water works, like a
waste treatment center or subway system, is not engaged in legislative,
executive, or judicial functions; the employees of such a plant, there-
fore, are not protected by the guarantee clause. The guarantee clause,
moreover, supplies a concrete concept of republican government to
help the courts separate protected employees from unprotected ones.
Enforcement of the guarantee clause thus avoids the Court’s often in-
coherent attempts to distinguish governmental and proprietary
functions.300

tions. Members of a local board of health, for example, may promulgate health regula-
tions or enforce quarantine laws. The guarantee clause would protect these officers.
Employees who promote the public health by providing medical or counseling services,
on the other hand, are not agents of a republican government and would not merit the
shelter of the guarantee clause.

297. Cf. The Federalist No. 43, at 292 (J. Madison) (J. Cooke ed. 1961) (“When-
ever the states may chuse to substitute other republican forms {of government], they
have a right to do so, and to claim the federal guaranty for the latter.”).

298. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 54344 (1985).

299. See Brush v. Commissioner, 300 U.S. 352, 370-73 (1937)(provision of water is
an essential governmental function exempt from federal taxation).

300. Because of the difficulty in discerning the difference between governmental
and proprietary functions, a majority of the Court rejected the distinction as unworkable
in New York v. United States, 326 U.S. 572, 579-81 (1946) (Frankfurter, J., joined by
Rutledge, J., announcing the judgment of the Court); id. at 586 (Stone, CJ., concur-
ring); id. at 591 (Douglas, J., joined by Black, J., dissenting). See generally Garcia, 469
U.S. at 54047 (noting that the distinction between governmental and proprietary has
never been adequately enunciated and leads to line drawing by the Court for the sake of
line drawing). The distinction between governmental and proprietary functions, how-
ever, persists in the dormant commerce clause cases. See, e.g., Reeves, Inc. v. Stake,
447 U.S. 429, 436 (1980) (distinguishing “between States as market participants and
States as market regulators”). But see South-Central Timber Dev., Inc. v. Wunnicke,
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The guarantee clause, in sum, grants the states authority to set
qualifications for a limited number of government positions. Even with
respect to these employees, however, the state does not enjoy com-
pletely unfettered discretion. Once again, other constitutional provi-
sions restrict the states’ ability to determine qualifications. The first
amendment prevents the states from conditioning public employment
on a belief in God3°! or from firing some employees because of their
political affiliation.302 The guarantee clause itself presumably forbids
the states from establishing a monarchy by making their gubernatorial
offices hereditary. The fourteenth amendment prohibits the states
from discriminating on the basis of race or national origin when setting
qualifications for public office.?03 The same amendment significantly
limits a state’s ability to use gender as a criterion for filling those of-
fices.30¢ Even durational residency requirements for state officials may
violate the fourteenth amendment when those requirements serve no
sufficiently important state interest.305

467 U.S. 82, 101 (1984) (Brennan, J., concurring) (“point[ing] up the inherent weakness
of [that] doctrine™); id. at 102 (Rehnquist, J., joined by O’Connor, J., dissenting) (dis-
tinction between market participation and market regulation is “both artificial and
unconvincing”).

801. Torcaso v. Watkins, 367 U.S. 488 (1961); see also U.S. Const. art. VI. § 3 (“no
religious Test shall ever be required as a Qualification to any Office or public Trust
under the United States”’); McDaniel v. Paty, 435 U.S. 618 (1978) (Tennessee could not
bar religious leaders from serving in state offices).

302. Branti v. Finkel, 445 U.S. 507 (1980); Elrod v. Burns, 427 U.S. 347 (1976).
The first amendment also prohibits the states from dismissing employees who speak out
on issues of public concern. Rankin v. McPherson, 107 S. Ct. 2891 (1987); Pickering v.
Board of Educ., 391 U.S. 563 (1968).

303. Turner v. Fouche, 396 U.S. 346 (1970).

304. See, e.g., Personnel Adm’r v. Feeney, 442 U.S. 256, 273 (1979) (“[Alny state
law overtly or covertly designed to prefer males over females in public employment
would require an exceedingly persuasive justification to withstand a constitutional chal-
lenge under the Equal Protection Clause of the Fourteenth Amendment.”) (upholding
preferences for veterans because of absence of discriminatory intent).

305. See, e.g., Antonio v. Kirkpatrick, 579 F.2d 1147 (8th Cir. 1978) (ten-year
residency requirement for state auditor violated equal protection clause); Henderson v.
Fort Worth Indep. School Dist., 526 F.2d 286 (5th Cir. 1976) (three-year residency re-
quirement for school board members violated equal protection clause); McKinney v.
Kaminsky, 340 F. Supp. 289 (M.D. Ala. 1972) (five-year residency requirement for
county commissioner violated equal protection clause). Courts have disagreed over the
strength of an interest that states must demonstrate to overcome such equal protection
challenges. Compare Antonio, 579 F.2d at 1150 (durational residency requirement must
“have some rational relationship to a legitimate State interest’’) with Henderson, 526 F.2d
at 292 (qualification for elected office “‘must be shown necessary to promote a compel-
ling state interest’).

Congress may also affect qualifications for state office by conditioning the receipt of
federal funds on compliance with federal requirements. For example, in the Hatch Act
Congress required state and local employees administering programs funded wholly or
in part by federal money to abstain from political activity. See supra notes 263-66 and
accompanying text. In limiting state autonomy under the spending clause, however,
Congress must enact restrictions that are related to the goals of its federal program and
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These constitutional limits on state power permit the federal
courts, not only to invalidate state attempts to prescribe discriminatory
qualifications for governmental offices, but to remove state officials who
have violated the constitutional rights of others. In United States v.
Brockway,3%¢ for example, the Fifth Circuit upheld a probation order
forbidding an elected state sheriff from serving as a law enforcement
officer during the period of his probation. The sheriff had been con-
victed for brutalizing a pretrial detainee in an attempt to obtain a con-
fession.307 Under these circumstances, the Fifth Circuit held that the
probation order did not violate the tenth amendment.308

The guarantee clause thus demarcates only a modest area of state
control over the qualifications of government employees. The clause
shields only workers who exercise legislative, executive, or judicial
power. Even with respect to these employees, the states may not adopt
criteria for selection that violate other constitutional provisions; nor
may they retain employees who have violated the constitutional rights
of others. Apart from these limits, however, the guarantee clause
secures the states unrestricted authority to further the ends of republi-
can government by prescribing qualifications for their elected and ap-
pointed officials.

D. Wages of State Employees

In 1974, Congress extended the Fair Labor Standards Act to em-
brace most state and local government employees.30® The tenth
amendment challenges in National League of Cities, Garcia, and a host of
lower court cases centered on this legislation.?1? The Supreme Court

must avoid making its conditions overly coercive. See supra notes 277-86 and accompa-
nying text.

306. 769 F.2d 263 (5th Cir. 1985).

307. The conviction rested on 18 U.S.C. § 242 (1982), which prohibits the “depri-
vation of any rights, privileges, or immunities secured or protected by the Constitution
or laws of the United States” by one who acts “under color of any law, statute, ordi-
nance, regulation, or custom.”

308. The same principle suggests that, despite Justice Black’s reservations in dis-
senting from the denial of certiorari in Lance v. Plummer, 384 U.S. 929 (1966), see
supra notes 140-44 and accompanying text, the lower court in that case was justified in
suspending from duty a state deputy sheriff who had threatened a black citizen attempt-
ing to register at a local motel. See also United States v. Tonry, 605 F.2d 144 (5th Cir.
1979) (upholding probation order that prohibited defendant who had pleaded guilty to
promising benefits in return for political contributions from running for political office
or engaging in any political activity during the course of his probation); United States v.
Mandel, 415 F. Supp. 997 (D. Md.) (refusing to dismiss federal indictment of state gov-
ernor who was accused of taking bribes and conspiring to defraud the citizens of his
state), supplemented, 415 F. Supp. 1025 (D. Md. 1976).

309. Act to Amend the Fair Labor Standards Act, Pub. L. No. 93-259, § 6, 88 Stat.
55, 58-62 (1974) (codified as amended at 29 U.S.C. §§ 203, 204, 207, 213, 216, 255,
260 (1982 & Supp. 111 1987)).

310. See La Pierre, Political Safeguards, supra note 4, at 808-10 n.115, 896-97
n.454 (citing cases).
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ultimately rejected these challenges, subjecting the states to all wage
and hour legislation enacted by Congress.3!! Enforcement of the guar-
antee clause would alter that result only slightly; even under the pro-
posed interpretation of the guarantee clause Congress retains the
authority to regulate the wages and hours of most government
employees.

Most state and local employees do not perform functions related to
a republican form of government. School teachers, hospital orderlies,
garbage collectors, bus drivers, and air traffic controllers do not exer-
cise the l]awmaking, adjudicatory, or enforcement functions that charac-
terize a republican government. Congress, therefore, may adjust the
wages and hours of these and similar employees without diminishing
the states’ ability to conduct a republican form of government.312

The guarantee clause, on the other hand, does bar Congress from
regulating the wages of state governors, legislators, judges, and other
employees who exercise the powers of republican government. If Con-
gress could set the wages and hours of these officials, it would intrude
upon the power of the states to appoint their own governmental repre-
sentatives.3!3 In addition, federal wage and hour legislation might limit
the quantity of governmental work performed in a state. Almost any
minimum wage would severely curtail activities of the New Hampshire
legislature, which has more than four hundred members and currently
pays those legislators only $100 a year for their efforts.314 Federal in-
terference of this nature would violate the principle that, in a republi-
can government, the citizens determine who wields legislative,
executive, and judicial power and how often that power is exercised.

Coguizant perhaps of these limits on its authority, Congress has
not attempted to regulate the wages and hours of most government
employees who possess legislative, executive, and judicial power. The
wage and hour provisions of the Fair Labor Standards Act do not apply
to “any employee employed in a bona fide executive, administrative, or
professional capacity.”3!> In addition, the Act specifically exempts

311. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985); see supra
notes 78-87 and accompanying text.

312. Cf. Kaden, supra note 34, at 890 (“Neither the fiscal nor the governmental
impact of fair labor standards . . . significantly alters a state’s political process.”).

313. States often further important policy objectives through the salaries paid their
officials. Some states, for example, bar the reduction or increase of salaries paid legisla-
tors, governors, or other officials during their terms of office. See, e.g., Del. Const. art.
IIl, § 7. These restrictions “are designed not merely to safegnard the officials con-
cerned, but . . . to protect the public from having to deal with officials who might treat
them unfairly out of the dread of . . . a salary cut.” Stiftel v. Malarkey, 384 A.2d 9, 15
(Del. 1977). The provisions also prevent candidates from auctioning their services to
the voters and ensure that penurious citizens, as well as wealthy ones, will be able to
hold public office. See Brown v. Hartlage, 456 U.S. 45, 59-60, 60 n.9 (1982).

314. See 26 The Book of the States 79, 87 (1986).

315. 29 U.S.C. § 213(a)(1) (1982).
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from its coverage state and local employees who hold public elective
office, have been appointed by an elected official to serve in a poli-
cymaking capacity, serve on the personal staff of an elected official, ad-
vise an officeholder directly with respect to the constitutional or legal
powers of that office, or work in the legislative branch of a state, polit-
ical subdivision, or agency.3'6 These exemptions probably include
most employees who exercise executive, legislative, or judicial power.
Thus, most government positions shielded by the guarantee clause al-
ready are exempt from the Fair Labor Standards Act.

The Act, however, does regulate the minimum wages paid police
officers.317 This aspect of the Act appears to violate the guarantee
clause. Police officers enforce the laws of their state, exercising sub-
stantial discretion over what conduct constitutes a crime and when to
effect an arrest. As the Supreme Court has recoguized in another con-
text, police officers “fulfill[ ] a most fundamental obligation of govern-
ment to its constituency” and “are clothed with authority to exercise an
almost infinite variety of discretionary powers.””318 Just as the citizens
of a republican government decide whether to enact a law, those citi-
zens should decide how vigorously to enforce the law. Federal regula-
tion of the wages paid police officers undermines this republican power
by affecting both the number of police officers employed by a state and
their qualifications. For these reasons, the guarantee clause requires
Congress to exempt state and local police officers from the minimum
wage provisions of the Fair Labor Standards Act.31°

The guarantee clause, on the other hand, does not affect the scope
of the Equal Pay Act, which prohibits salary discrimination “between
employees on the basis of sex.””320 Congress could extend this Act to
all state and local employees, even those performing the functions of

316. 1d. § 203(e)}(2)(C) (1982 & Supp. 111 1985). In order to enjoy this exemption,
the individual also must not be “subject to the civil service laws of the State, political
subdivision, or agency which employes {sic] him.” Id.

317. Elected law enforcement officials and their staff who are not subject to the civil
service laws are exempt from this requirement. 29 U.S.C. § 203(e)(2)(C) (1982 & Supp.
111 1985). The only other exemption applicable to police officers, however, is a limited
exemption from the maximum hour regulations. 29 U.S.C. § 213(b)(20) (1982). The
latter exemption is quite limited; it applies only if the public agency for whom the em-
loyee works employs “less than 5 employees in . . . law enforcement activities.” Id.

318. Foley v. Connelie, 435 U.S. 291, 297 (1978) (footnote omitted).

319. Fire fighters, on the other hand, do not exercise any legislative, executive or
judicial functions. The guarantee clause, therefore, does not command their exemption
from federal minimum wage and maximum hour laws. This contrast between the treat-
ment afforded police officers and that given fire fighters highlights the distinction be-
tween the principle proposed in this Article and the focus in National League of Cities on
“traditional governmental functions.” Under the latter rule, of course, both police of-
ficers and fire fighters would be exempt from federal regulation. See National League of
Cities, 426 U.S. at 851 & n.16 (listing both fire prevention and police protection as activi-
ties “which are well within the area of traditional operations of state and local
governments”).

320. 29 U.S.C. § 206(d)(1) (1982).
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republican government, because the right to pay female employees less
than male employees for the same work “cannot be considered an attri-
bute of sovereignty necessary to a separate and independent exist-
ence.”®2!  Congress, moreover, has ample authority under the
fourteenth amendment to outlaw discrimination on the basis of both
sex and race in the wages paid by state employers.322 The guarantee
clause, therefore, does not grant state and local employers a license to
discriminate against women or minorities when setting pay scales.

With respect to the wages paid state and local employees, the guar-
antee clause thus adopts a middle position between the extremes of
both National League of Cities and Garcia. Congress has the power under
the commerce clause to regulate the wages paid all but a few categories
of employees who exercise executive, legislative, or judicial functions.
Even with respect to these employees, moreover, the fourteenth
amendment authorizes Congress to ban invidious discrimination on the
basis of race or sex. The guarantee clause, therefore, promises states
the freedom to set salaries for only a small group of employees and
only when those wages are paid in a nondiscriminatory manner.

E. Regulation of Private Activity

In the wake of National League of Cities, litigants in several cases chal-
lenged the power of Congress to preempt state laws governing private
conduct in areas traditionally regulated by the states. The Supreme
Court emphatically rejected these claims in Hodel v. Virginia Surface
Mining & Reclamation Association®2® and Hodel v. Indiana.3%* The tenth
amendment principle recognized in National League of Cities, the Court
stressed, restrains Congress only from regulating the * ‘States as
States’ "’325—nothing in that amendment “prohibits Congress from dis-

321. Marshall v. City of Sheboygan, 577 F.2d 1, 6 (7th Cir. 1978); see Marshall v. A
& M Consol. Indep. School Dist., 605 F.2d 186, 188 (5th Cir. 1979); Pearce v. Wichita
County Hosp. Bd., 590 F.2d 128, 132 (5th Cir. 1979).

322, See, e.g., Usery v. Charleston County School Dist., 558 F.2d 1169, 1170-71
(4th Cir. 1977); Usery v. Allegheny County Inst. Dist., 544 F.2d 148, 155 (3d Cir. 1976),
cert. denied, 430 U.S. 946 (1977).

Consistent with the limits described above, see supra notes 263-86 and accompany-
ing text, Congress may also exercise its power under the spending clause to regulate the
wages paid state and local employees who exercise legislative, executive, or judicial
functions. See County of Los Angeles v. Marshall, 631 F.2d 767, 769 (D.C. Cir.) (per
curiam) (upholding application of Federal Unemployment Tax Act to state and local
government employees), cert. denied, 449 U.S. 837 (1980); New Hampshire Dep’t of
Employment Sec. v. Marshall, 616 F.2d 240, 245-47 (1st Cir.) (same), appeal dismissed
and cert. denied, 449 U.S. 806 (1980).

323. 452 U.S. 264 (1981).

324. 452 U.S. 314 (1981).

325. Virginia Surface Mining, 452 U.S. at 287 (quoting National League of Cities, 426
U.S. at 854).
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placing state . . . laws regulating private activity.”’326 Thus, Congress
could regulate surface coal mining, even though the states traditionally
had policed all aspects of local land use.

Furthermore, the Court held that Congress could engage in the
practice of conditional preemption. Some of the Surface Mining Act
provisions reviewed in the companion Hodel cases permitted the states
to regulate surface mining if they obtained federal approval for their
regulatory programs.327 If a state did not wish to control surface min-
ing in this manner, federal regulations would govern surface mining in
that state.328 Nothing in this scheme, the Court concluded, invaded the
sovereign power of the states: if Congress had the power to preempt
all control of surface mining, it could adopt the more moderate posi-
tion of giving the states an opportunity to participate in this regulation.

Similarly, the guarantee clause does not prevent Congress from
preempting—either directly or through conditional preemption—state
regulation of private activity. The guaranty of a republican form of
government relates to the process of state government; a republican
government is one in which the people control the actions of their lead-
ers and lawmakers. A republican government, however, need not exer-
cise its authority over any particular substantive area. A government
may be republican, with all of its officers accountable to the public,
even though it has no power to regulate coal mining, atomic energy, or
railroad freight charges.32° The guarantee clause assures the states the
right to maintain autonomous, republican governments.33° The
supremacy clause, however, denies those governments the power to
regulate any fields properly preempted by Congress.331

326. 1d. at 292 (emphasis added). Furthermore, “[n]othing in National League of
Cities compels or even hints at” such a prohibition. Id. (foonote omitted).

327. See id. at 271-72; Hodel v. Indiana, 452 U.S. at 319-20.

328. See Virginia Surface Mining, 452 U.S. at 271-72, 288.

329. One might argue, of course, that a republican government must have the
power to regulate some aspects of private conduct and that the guarantee clause re-
quires Congress to allow the states to engage in some minimum level of regulatory activ-
ity. As a practical matter, however, this question is unlikely to arise. Although
Congress’ constitutional powers are broad, it remains a government of delegated au-
thority. Some purely local matters may remain outside of Congress’ regulatory compe-
tence. Moreover, even if Congress could theoretically render the states obsolete by
preempting state regulation on every conceivable subject, practical limits on congres-
sional time and federal funds would prevent Congress from exercising its powers that
broadly. See, e.g., Dorsen, The National No-Fault Motor Vehicle Insurance Act: A
Problem in Federalism, 49 N.Y.U. L. Rev. 45, 61 (1974). Both constitutional and institu-
tional limits on congressional authority, therefore, ensure that the states will retain some
scope for the exercise of their republican powers.

330. See FERC v. Mississippi, 456 U.S. 742, 777 (1982) (O’Connor, J., concurring
in the judgment in part and dissenting in part) (“[T]he Constitution and federal statutes
define the boundaries of [each state’s legislative] domain,” but *““each State is sovereigu
within its own domain, governing its citizens and providing for their general welfare.”).

331. U.S. Const. art. VI, cl. 2; see also Texas v. United States, 730 F.2d 339, 357
n.32 (5th Cir.) (“The Constitution’s protection of state sovereiguty is concerned with
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F. Employing the States as Agents of the Nation

Although the federal government has the power to regulate a wide
range of private conduct, it does not always exercise that power di-
rectly. On several occasions, Congress or federal administrators have
attempted to employ the “States as Agents of the Nation332 by di-
recting the states to regulate designated private activities. These fed-
eral attempts to appropriate state legislative or executive power333 raise
serious questions under the guarantee clause.

During the 1970s, for example, the Environmental Protection
Agency attempted to control air pollution in some states by directing
those states to create automobile inspection programs.33¢ If the states
lacked the legal apparatus to establish those programs, the federal
agency commanded them to pass the necessary legislation and to ap-
propriate adequate funds to initiate and maintain the programs.335 If a
state failed to comply with these orders, the EPA claimed authority to
impose civil and criminal sanctions on the state. “In a nutshell,” one
court observed, “the EPA has directed Maryland and her legislature to

the manner in which the federal government treats the states and with the effect that this
treatment has upon the state governments; it is not concerned with the substantive effect
of federal law.”), cert. denied, 469 U.S. 892 (1984); District of Columbia v. Train, 521
F.2d 971, 994 n.27 (D.C. Cir. 1975) (“The principle at work here is not that the states
have an interest in keeping the federal government from regulating vehicles owned by
their citizens but rather that they are to be protected from federal compulsion to exer-
cise state governmental functions in an area where they choose to remain inactive.”),
vacated and remanded for consideration of mootness sub nom. EPA v. Brown, 431 U.S.
99 (1977) (per curiam); Note, Reading and Using, supra note 225, at 738 (“When the
Constitution refers to the states, it does not delineate substantive tasks; it establishes
political institutions and participatory processes.”).

332, Professor A.N. Holcombe coined this phrase in 1921. See Holcombe, The
States as Agents of the Nation, 1 Sw. Pol. Sci. Q. 307 (1921).

333. The exercise of judicial power is subject to somewhat different limitations.
See infra notes 366-70 and accompanying text.

334. See Maryland v. EPA, 530 F.2d 215, 219 (4th Cir. 1975), vacated and re-
manded for consideration of mootness sub nom. EPA v. Brown, 431 U.S. 99 (1977) (per
curiam); District of Columbia v. Train, 521 F.2d 971, 979-80 (D.C. Cir. 1975), vacated
and remanded for consideration of mootness sub nom. EPA v. Brown, 431 U.S. 99
(1977) (per curiam); Brown v. EPA, 521 F.2d 827, 830 (9th Cir. 1975), vacated and
remanded for consideration of mootness, 431 U.S. 99 (1977) (per curiam).

335. The EPA supervised these state processes closely. The agency, for example,
required the state of Maryland *“to submit ‘the text of needed statutory proposals and
regulations that it will propose for adoption’ as well as the ‘text of needed legislation’
for funding, if not otherwise available.” Maryland v. EPA, 530 F.2d at 224. Similarly,
the EPA ordered California:

to report the date by which the State would recommend any needed legislation

and to submit ‘[a] sigued statement from the Governor and State Treasurer

identifying the sources and amounts of funds for the program’ and the ‘text of
needed legislation’ if existing legislation [did] not authorize the funds which

the program [would] require.

Brown v. EPA, 521 F.2d at 830 (footnote omitted).
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legislate under pain of civil and criminal penalties. . . .”’336

Similarly, in the Public Utilities Regulatory Policies Act of 1978
(PURPA),337 Congress commanded state utility commissions to con-
sider adopting a dozen different standards governing utility services
and rates. Although the federal Act does not force state commissions
to adopt any of the standards, it compels them to consider each of the
prescribed standards and to follow detailed procedures in evaluating
those standards.33®8 PURPA thus treats state utility commissions as
“think tanks to which Congress may assign problems for extended
study.’’389 \

Federal attempts to appropriate state governmental resources in
this manner deny the states a republican form of government. In a re-
publican government, all power derives from the voters. The citizens
of a republican state decide when to exercise their legislative or execu-
tive power and how to wield that authority.340 If the federal govern-
ment forces the states to adopt a statute, it destroys this relationship
between state voters and their representatives; state legislators become
accountable to Congress, rather than to their constituents. Similarly, if
the national government compels the states to enforce federal regula-
tory programs, state budgets and executive resources reflect federal
priorities rather than the wishes of local citizens. These results are anti-
thetical to the popular control exerted in a republican form of
government.

Even a federal command that the states consider proposed legisla-
tion, as in PURPA, strains the principles of republican government.
State legislatures and regulatory agencies have limited time and re-
sources. In a republican government, the citizens have the right to de-
cide how those legislative bodies allocate their energies. If state
legislators and administrators must devote their time to evaluating pro-
posals formulated in Washington, then the citizens of the state have
lost a significant measure of popular control over their
representatives.34!

Directives that the states consider, adopt, or enforce federal pro-
grams, moreover, permit federal officials to escape responsibility for
their own initiatives. Congress may conserve federal resources and
avoid unpopular tax increases by compelling state governments to eval-

[}

336. Maryland v. EPA, 530 F.2d at 224.

337. 16 U.S.C. §§ 2601-2645 (1982).

338. 1d. The requirements are summarized in FERC v. Mississippi, 456 U.S. 742,
746-50 (1982).

839. FERC v. Mississippi, 456 U.S. at 777 (O’Connor, ]., concurring in part and
dissenting in part).

340. See supra notes 126-34 and accompanying text.

341. See FERC v. Mississippi, 456 U.S. at 779 (O’Connor, J., concurring in part and
dissenting in part); Kaden, supra note 34, at 870; La Pierre, Political Safeguards, supra
note 4, at 1037; Rapaczynski, supra note 17, at 416-17.
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uate or administer costly national programs.342 If a necessary program
threatens to generate controversy, Congress can avoid the voters’ ire by
forcing state legislatures to adopt the measure.?4® The citizens of each
state, assuming that their local officials are responsible for the un-
wanted enactment, will retaliate against those officials. Such confusion
over the lines of political responsibility is unacceptable in a republican
government; in order to fulfill the ideal of popular control, the citizens
must know which officials are responsible for unpopular legislation.344

Because of these concerns, several courts have questioned the con-
stitutionality of federal attempts to commandeer state executive and
legislative resources. In Maryland v. EPA,345 for example, the Court of
Appeals for the Fourth Circuit denounced the EPA’s requirement that
state legislatures enact statutes establishing automobile inspection pro-
grams. “[If there is any attribute of sovereignty left to the states,” the
court declared, “it is the right of their legislatures to pass, or not to
pass, laws.”’346 The Court of Appeals for the Ninth Circuit invalidated
the same EPA regulations, pointing out that they deprived state voters
of their power to control state expenditures.347

The Court of Appeals for the District of Columbia Circuit even
more emphatically rejected the EPA’s attempt to coopt state legislative
processes. Relegating the states to the status of mere “departments of
the EPA,” the court concluded, would “ ‘impair(] the States’ integrity’
and ‘their ability to function in a federal system.’ ’348 Thus, the EPA’s
attempt to “commandeer the regulatory powers of the states, along
with their personnel and resources,” violated the tenth amendment.349

342. See Moore, supra note 95, at 2368,

343. In 1979, for example, the President tried to compel state governors to estab-
lish and enforce an unpopular gas rationing program. See FERC v. Mississippi, 456 U.S.
at 787-88 n.19 (O’Connor, J., concurring in part and dissenting in part) (citing state-
ment of Professor Daniel Elazar to the Advisory Commission on Intergovernmental Re-
lations in Advisory Commission on Intergovernmental Relations, The Federal Role in
the Federal System: The Dynamics of Crowth, Hearings on the Federal Role 32 (Oct.
1980)).

344. See Kaden, supra note 34, at 868; Stewart, Pyramids, supra note 225, at 1241,

345. 530 F.2d 215 (4th Cir. 1975), vacated and remanded for consideration of
mootness sub nom. EPA v. Brown, 431 U.S. 99 (1977) (per curiam),

346. Id. at 225. ‘

347. Brown v. EPA, 521 F.2d 827, 840 (9th Cir. 1975), vacated and remanded for
consideration of mootness, 431 U.S. 99 (1977) (per curiam). Cf. Maryland v. Wirtz, 392
U.S. 183, 204-05 (1968) (Douglas, J., dissenting) (arguing that Congress could not
“compel the States to build superhighways . . . , to provide inns and eating places for
interstate travelers, to quadruple their police forces [or otherwise] draw up each State's
budget to avoid disruptive effect[s] . . . on commercial intercourse.’ ”’) (quoting Heart of
Atlanta Motel v. United States, 379 U.S. 241, 257 (1964)).

348. District of Columbia v. Train, 521 F.2d 971, 992, 994 (D.C. Cir. 1975) (quot-
ing Fry v. United States, 421 U.S. 542, 547 n.7 (1975)) (footnote omitted), vacated and
remanded for consideration of mootness sub nom. EPA v. Brown, 431 U.S. 99 (1977)
(per curiam).

349. Train, 521 F.2d at 992. The Supreme Court granted certiorari in all three of
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Several years later, the Court of Appeals for the Fifth Circuit
agreed that, although the federal government may preempt state legis-
lation, it may not “force the states to administer congressional policy
judgments” or “convert state agencies into tools of federal policy.””350
Federal compulsion of this kind, the court pointed out, * ‘blurs the
lines of political accountability and leaves citizens feeling that their rep-
resentatives are no longer responsive to local needs.” 35! Accordingly,
federal statutes that compel the states to carry out national policies
contradict the notions of federalism implicit in the structure of the
Constitution.352

Even the Supreme Court once suggested that federal compulsion
of state governmental processes would violate the Constitution. In Ho-
del v. Virginia Surface Mining & Reclamation Association,35 the Court care-
fully distinguished the conditional preemption scheme before it from a
federal act that “commandeers the legislative processes of the States by
directly compelling them to enact and enforce a federal regulatory pro-
gram.”35¢ Federal programs of the latter type, the Court implied,
would raise more serious constitutional issues.355

these cases and consolidated them with others in order to review the validity of the
EPA’s regulations. 426 U.S. 904 (1976). While the cases were pending before the
Court, however, the EPA rescinded some of the regulations and conceded that the rest
were “invalid unless modified in certain respects.” EPA v. Brown, 431 U.S. 99, 103 &
n.3 (1977) (per curiam). In light of these developments, the Court vacated the circuit
court decisions and remanded the cases for consideration of mootness. 1d. at 104.
Thus, the Supreme Court never decided the constitutionality of the EPA’s wide ranging
regulations.

For other decisions questioning the constitutionality of the EPA’s actions, see Dela-
ware Valley Citizens’ Council for Clean Air v. Pennsylvania, 533 F. Supp. 869, 879 (E.D.
Pa.) (agreeing with the “majority” of circuit courts that suggest that ““Congress lacks the
power [to compel states to establish and fund automobile inspection programs] because
of the Tenth Amendment and principles of federalism”), aff’d on other grounds, 678
F.2d 470 (3d Cir.), cert. denied, 459 U.S. 969 (1982); Friends of the Earth v. Carey, 422
F. Supp. 638, 643-44 (S.D.N.Y. 1976) (interpreting Clean Air Act narrowly to avoid
“serious 10th amendment problems™), vacated on other grounds, 552 F.2d 25 (2d Cir.
1977). But see Dressman v. Costle, 759 F.2d 548, 557 (6th Cir. 1985) (summarily dis-
missing tenth amendment challenges to EPA’s authority in light of Gareia); Pennsylvania
v. EPA, 500 F.2d 246, 260-63 (3d Cir. 1974) (upholding EPA’s power under the com-
merce clause to force states to implement federal pollution control plans).

3850. Texas v. United States, 730 F.2d 339, 356 (5th Cir.), cert. denied, 469 U.S.
892 (1984).

351. Id. at 354 (quoting FERC v. Mississippi, 456 U.S. 742, 787 (1982) (O’Connor,
J., concurring in part and dissenting in part)).

352. Id. at 355-56.

353. 452 U.S. 264 (1981).

354. Id. at 288.

355. See also Currie, Federal Air-Quality Standards and Their Implementation,
1976 Am. B. Found. Res. J. 365, 394 (“I would hold, and I would expect the Supreme
Court to hold, that . . . the commerce power does not extend to forcing states to adopt
or enforce regulatory laws as if the states were administrative organs of the federal
government.”’).
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All of these judicial pronouncements are consistent with the theory
that federal coercion of state legislative and executive processes de-
prives the states of republican government. Indeed, two of the deci-
sions discussed above specifically noted the conflict between federal
compulsion and republican government.356 Certainly a federal statute
that requires a state agency to respond to the federal government,
rather than to its state constituents, undermines the basic principles of
republican government.

In FERC v. Mississippi,357 however, the Supreme Court approved
Congress’ attempt in PURPA to harness state utility commissions for
evaluation of proposed regulatory standards. The Court’s surprising
support for this statutory scheme rested on two grounds. First, the
Court stressed that in PURPA Congress directed the states only to con-
sider certain regulatory standards; it did not force the states to adopt
any of those standards.33® Second, the Court suggested that Congress’
directive to the states in this case was analogous to the conditional pre-
emption upheld in Hodel v. Virginia Surface Mining & Reclamation Associa-
tion. If the states wished to regulate electric and gas utilities, the Court
reasoned, they would have to consider the proposed federal standards.
If they did not want to consider those standards, they could abandon
the field of utility regulation.359

The analysis proposed in this Article demonstrates the flaws in this
reasoning. First, as explained above, the power to set a legislative
agenda is as much a part of republican government as the power to
adopt a particular law.36¢ PURPA’s command that state utility commis-
sions consider specified regulatory standards is less intrusive than a di-
rect order that the states adopt those standards. Nevertheless, PURPA
saps the states’ legislative resources by diverting the utility commis-
sions’ attention from programs proposed by the states’ citizens to pro-
grams proposed by Congress.

Second, as Justice O’Connor recognized in her dissent, the *“condi-
tion” imposed by PURPA was far different from the conditions set by
the statute reviewed in Hodel v. Virginia Surface Mining (& Reclamation As-
sociation. The statute challenged in Virginia Surface Mining allowed the
states either to develop their own surface mining regulations or to cede
that power to the federal government. If a state chose not to regulate

356. See Maryland v. EPA, 530 F.2d 215, 225 (4th Cir. 1975) (quoting In re
Duncan, 139 U.S. 449, 461 (1891)), vacated and remanded for consideration of moot-
ness sub nom. EPA v. Brown, 431 U.S. 99 (1977) (per curiam); Brown v. EPA, 521 F.2d
827, 840 (9th Cir. 1975), vacated and remanded for consideration of mootness, 431 U.S.
99 (1977) (per curiam); see also supra notes 345-49 and accompanying text.

357. 456 U.S. 742 (1982).

358. Id. at 764.

359. Id. at 764-70. For an eloquent defense of this position, see Rotunda, The
Doctrine of Conditional Preemption and Other Limitations on Tenth Amendment Re-
strictions, 132 U. Pa. L. Rev. 289 (1984).

360. See supra note 341 and accompanying text.
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surface mining, the federal government would bear the full regulatory
burden.36! PURPA, on the other hand, required the states either to
consider the proposed federal standards or to abandon all regulation of
their electric utilities.362 If a state attempted to avoid evaluation of the
federal standards by abolishing its utility commission, the federal gov-
ernment would not step into the breech; instead, the utilities would
simply remain unregulated.363 The “choice” embodied in PURPA,
therefore, was illusory.364

For these reasons, the Supreme Court’s decision in FERC v. Missis-
sippi should not stand as a lasting barrier to the proposed interpretation
of the guarantee clause. The majority’s reasoning in FERC v. Mississippi
was clouded, and the statute challenged in that case was deceptively
unobtrusive. PURPA appropriated the legislative power of state utility
commissions, rather than that of state legislatures, and required those
commissions to consider proposed federal standards, not to adopt
them. If Congress had directed state legislatures to enact those federal
standards—or even to consider them—the Court might have perceived
the threat to republican government more easily.365

Despite the result in FERC v. Mississippt, therefore, the principles
outlined in this Article demonstrate that federal compulsion of state
executive or legislative power violates the guarantee clause by under-

361. 30 U.S.C. §§ 1252-1255 (1982 & Supp. III 1985).

362. 16 U.S.C. §§ 2621(a), 2623(a), 2624(b) (1982).

363. See FERC v. Mississippi, 456 U.S. 742, 766 (1982).

364. Congress, moreover, certainly did not intend to give the states a choice under
PURPA. As Justice O’Connor pointed out in her dissent, Congress specifically rejected
the possibility of federal utility regulation as unwise. FERC v. Mississippi, 456 U.S. at
785 n.15 (1982) (O’Connor, J., concurring in the judgment in part and dissenting in
part). And, as Professor La Pierre has argued, nothing in the structure or legislative
history of PURPA suggests that Congress believed states could evade their duty to eval-
uate federal standards by abolishing their utility commissions. On the contrary, several
sections of PURPA specifically contemplate ongoing state regulation, and Congress pro-
vided for judicial enforcement of the states’ obligation to consider the federal standards.
La Pierre, Political Safeguards, supra note 4, at 946-47. The majority’s pretense that
the states had a choice under PURPA, therefore, was “surprising and unwarranted.” Id.
at 940.

The type of “conditional preemption” approved by the majority in FERC v. Missis-
sippi, moreover, would leave the states vulnerable to the most intrusive federal man-
dates, Under the Court’s analysis, for example, “Congress could dictate the agendas
and meeting places of state legislatures, because unwilling States would remain free to
abolish their legislative bodies.” FERC v. Mississippi, 456 U.S. at 782 (1982)
(O’Connor, J., concurring in the judgment in part and dissenting in part) (footnote
omitted); see also id. at 773 (Powell, J., concurring in part and dissenting in part)
(“Under [the majority’s] ‘threat of pre-emption’ reasoning, Congress . . . could reduce
the States to federal provinces.”).

365. Several scholars have criticized the Court’s decision in FERC v. Mississippi, sug-
gesting that the Court missed the subtle infringement of state autonomy worked by
PURPA. See, e.g., L. Tribe, Constitutional Choices 125-32 (1985); Engdabl, supra note
32, at 110-13; Field, supra note 70, at 88 n.26; The Supreme Court, 1981 Term, 96
Harv. L. Rev. 62, 190-96 (1982); Note, Reading and Using, supra note 225, at 741-42.
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mining republican government in the states. This does not mean, how-
ever, that the federal government can never employ state government
officials for federal ends. The Constitution endows the federal govern-
ment with several techniques for inducing or commanding the coopera-
tion of those officials.

First, the supremacy clause requires state judges to enforce federal
law. When a litigant invokes the jurisdiction of a state court, the court
has an obligation to decide all claims before it. If adjudication of those
claims involves a federal right, then the state court must sustain that
right. As early as 1816, the Supreme Court recognized that “[f]rom the
very nature of their judicial duties, [state court judges] would be called
upon to pronounce the law applicable to the case in judgment.”366 In
performing this task, the Court stressed, state judges “were not to de-
cide merely according to the laws or constitution of the state, but ac-
cording to the constitution, laws and treaties of the United States—‘the
supreme law of the land.’ 367

Congress, moreover, may direct state courts to entertain suits bot-
tomed exclusively upon federal law if “th[e] same type of claim arising
under [state] law would be enforced by that State’s courts.”368 This
power derives from the supremacy clause, as well as from the Framers’
express recognition that state courts would enforce federal claims.?69
Compelling state courts to adjudicate these claims, moreover, does not
diminish the state’s judicial power in the same way that federal appro-
priation of a state’s executive or legislative resources would dilute those
powers. Trial judges, unlike legislators or executive officers, do not
have the authority to set their own agendas.370 A requirement that
state courts adjudicate federal claims, therefore, does not intrude upon
the states’ republican powers as seriously as a requirement that the ex-
ecutive or legislative branches enforce federal priorities.

Second, the federal government may require state executive em-
ployees to enforce federal laws when that enforcement is ancillary to
state-created tasks. In District of Columbia v. Train,37! for example, the
Court of Appeals for the District of Columbia Circuit held that the EPA

366. Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 340 (1816).

367. Id. at 340-41; accord Hathorn v. Lovorn, 457 U.S. 255, 269 (1982).

368. Testa v. Katt, 330 U.S. 386, 394 (1947).

369. See, e.g., Brown v. EPA, 521 F.2d 827, 841 (9th Cir. 1975) (state court en-
forcement of federal rights is “imbedded in the Constitution’), vacated and remanded
for consideration of mootness, 431 U.S. 99 (1977) (per curiam). No such historical tra-
dition supports federal compulsion of a state’s legislative or executive branches. See
generally Currie, supra note 355, at 393; Dorsen, supra note 329, at 53-55; Hart, The
Relations Between State and Federal Law, 54 Colum. L. Rev. 489, 515-17 (1954);
Stewart, Pyramids, supra note 225, at 1246-47.

370. See FERC v. Mississippi, 456 U.S. 742, 784-85 (O’Connor, J., concurring in
part and dissenting in part); Mikva, supra note 99, at 606.

371. 521 F.2d 971 (D.C. Cir. 1975), vacated and remanded for consideration of
mootness sub nom. EPA v. Brown, 431 U.S. 99 (1977) (per curiam).
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could constitutionally order states to refuse to register vehicles that did
not comply with federal antipollution standards. This mandate, the
court stressed, was “directly related to existing activities [i.e., automo-
bile registration] . . . carried on by the states, and it [did] not specify the
manner in which the state [was] to comply.”372 The state did not have
to establish any inspection facilities to conform with the federal man-
date; instead, it could “requir[e] applicants for vehicle registration to
submit a certificate of compliance obtained from federal officials or
from private sources not manned by state personnel.”373

The Court of Appeals for the Sixth Circuit reached the same result
in United States v. Ohio Department of Highway Safety.37* The contested
EPA regulation, the court observed, did ‘“‘not require the State to adopt
legislation, establish new regulatory agencies or change its procedures
for registering vehicles. It merely require[d] the State to deny use of
fhighways] to those whose use adds to the national problem of pollu-
tion.”’375 Under these circumstances, requiring the state to enforce
federal standards through its existing registration system would not
“impair the integrity of the State or its ability to function in the federal
system.””376

Third, Congress and the federal courts may direct state officials to
undertake actions to honor their constitutional obligations. As the
Supreme Court recently observed in Puerto Rico v. Branstad,?7 “[i]t
would be superfluous to restate all the occasions on which th{e] Court
has imposed upon state officials a duty to obey the requirements of the
Constitution, or compelled the performance of such duties.”3?8 The
federal courts have ordered local government officials to desegregate
their schools,379 to redraw discriminatory voting districts,38° and, as in
Branstad itself, to deliver up fugitives “to be removed to the State
having Jurisdiction of the Crime.”38! These decisions directing state

372. Id. at 991; see also Brown v. EPA, 566 F.2d 665, 673 (9th Cir. 1977) (EPA may
direct states to deny registration to noncomplying vehicles; this “merely requires the
state to proceed in a certain manner if it is to regulate this aspect of commerce at all.”).

373. Train, 521 F.2d at 991-92.

374. 635 F.2d 1195 (6th Cir. 1980), cert. denied, 451 U.S. 949 (1981).

375. Id. at 1205. In addition, the court found that the state would not have to make
any substantial expenditures to comply with the federal mandate. Id.

376. Id.; see also Metropolitan Transp. Auth. v. ICC, 792 F.2d 287 (2d Cir.) (fed-
eral government may order metropolitan transit authority to allow Amtrak trains to run
over its lines, especially if Amtrak compensates the local authority for that use), cert.
denied, 107 S. Ct. 669 (1986).

377. 107 S. Ct. 2802 (1987).

378. Id. at 2808.

379. E.g., Brown v. Board of Educ., 349 U.S. 294 (1955).

380. E.g., White v. Regester, 412 U.S. 755 (1973).

381. U.S. Const. art. IV, § 2, cl. 2. Branstad overruled Kentucky v. Dennison, 65
U.S. (24 How.) 66 (1861), a nineteenth century decision divesting the federal courts of
authority to order compliance with the extradition clause.

The Supreme Court has cautioned, however, that “[a] federal court . . . must iden-
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officers to comply with their express constitutional duties do not violate
the guarantee clause, because these affirmative constitutional com-
mands transcend any autonomy granted the states in Article IV.382

Congress, moreover, may use its enforcement powers under the
fourteenth, fifteenth, and other amendments to issue similar commands
to state officers. In the Voting Rights Act, for example, Congress en-
joined some states to obtain federal approval before changing any
“voting qualification or prerequisite . . . , or standard, practice, or pro-
cedure.”383 Congressional power to end the vestiges of discrimination
in voting supports the constitutionality of this requirement.384

Fourth, Congress may beguile state and local officials to carry out
federal commands by conditioning the receipt of federal funds on that
compliance. Last Term the Supreme Court upheld a federal statute di-
recting the Secretary of Transportation to withhold federal highway
funds from states that failed to raise their minimum drinking ages to
twenty-one.385 This “relatively mild encouragement to the States to
enact higher minimum drinking ages” was defensible, the Court con-
cluded, because “the enactment of such laws remain[ed] the preroga-
tive of the States.”386 Although congressional power to tie conditions
to its grants is not unlimited,387 the spending power gives Congress
broad authority to entice states to enact particular laws or enforce spec-
ified programs.

Finally, Congress may insure state cooperation with a federal pro-
gram by employing the technique of conditional preemption. As in the
statutory scheme reviewed in Virginia Surface Mining, Congress may
threaten to preempt a field unless the states create their own regulatory
laws and enforcement mechanisms. In the Natural Gas Policy Act of
1978, for example, Congress authorized the Federal Energy Regulatory
Commission to delegate some of its administrative functions ‘““to any
State agency (with the consent of such agency).””388 The Court of Ap-

tify a constitutional predicate for the imposition of any affirmative duty on a State.”
Youngberg v. Romeo, 457 U.S. 307, 319 n.25 (1982). In addition, judicial remedies
cannot exceed the scope of the constitutional violation. See, e.g., Rizzo v. Goode, 423
U.S. 362, 378 (1976).

382. Some of these constitutional commands, moreover, may represent specific at-
tempts to define the notion of republican government. See supra note 215. Compliance
with these commands, therefore, does not in any way deprive the states of a republican
government.

383. 42 U.S.C. § 1973c (1982).

384. See South Carolina v. Katzenbach, 383 U.S. 301, 324 (1966); Dorsen, supra
note 329, at 55-56.

385. South Dakota v. Dole, 107 S. Ct. 2793 (1987); see also Neikirk v. State, 260
Ark. 526, 542 S.W.2d 282 (1976) (upholding, against guarantee clause challenge, fed-
eral statute that conditioned receipt of federal highway funds on adoption of 55 mile per
hour speed limit), cert. denied, 430 U.S. 909 (1977).

386. South Dakota v. Dole, 107 S. Ct. at 2798-99.

387. See supra notes 277-86 and accompanying text.

388. 15 U.S.C. § 3411(c) (1982).
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peals for the Tenth Circuit upheld this provision, stressing that delega-
tion depends on the state agency’s consent and that, if a state does not
wish to undertake the designated functions, * ‘the full regulatory bur-
den will be borne by the Federal Government.’’389 Unlike the
mandatory directive in PURPA, the Natural Gas Policy Act offers states
a choice between cooperation and preemption. This “distinction be-
tween ‘coercion’ and ‘permission’ ” spells the difference between a stat-
ute that violates the Constitution and one that rests within
congressional power.390

The guarantee clause thus places a modest restraint on congres-
sional power to interfere with state governmental operations. In order
to assure the states a republican form of government, Congress must
leave the states free to define their own franchises; to design their own
governmental machinery; and to set qualifications and wages for em-
ployees who exercise legislative, executive, or judicial power. In addi-
tion, Congress cannot compel the states to adopt particular laws, to
modify their legislative agendas, or to enforce federal regulatory
programs.

Each of these prohibitions, however, is tempered by the Civil War
amendments, the spending clause, and other provisions of the Consti-
tution.39! Congress can command the states to eradicate racial discrim-
ination in local elections and to observe the first amendment’s
separation of church and state. Congress, moreover, may coax the

389. Oklahoma v. FERC, 661 F.2d 832, 840 (10th Cir. 1981) (quoting Hodel v.
Virginia Surface Mining & Reclamation Ass’n, 452 U.S. at 288), cert. denied, 457 U.S.
1105 (1982). In the district court, the parties attacking the federal statute invoked the
guarantee clause, as well as the tenth amendment. The court rejected the guarantee
clause claim, noting that the challenged provisions did “not modify any state govern-
ment, or in any way deny a republican form of government to any state.” Oklahoma v.
FERGC, 494 F. Supp. 636, 662 (W.D. Okla. 1980), aff’d, 661 F.2d 832 (10th Cir. 1981),
cert. denied, 457 U.S. 1105 (1982).

390. Oklahoma v. FERC, 661 F.2d at 839 (quoting the district court’s opinion, 494
F. Supp. at 660); see also Illinois Commerce Comm’n v. ICC, 749 F.2d 875 (D.C. Cir.
1984) (upholding provisions of Staggers Rail Act that give states option to participate in
regulation of intrastate rate adjustments), cert. denied, 474 U.S. 820-21 (1985); Texas v.
United States, 730 F.2d 339 (5th Cir.) (same), cert. denied, 469 U.S. 892 (1984).

In addition to providing the states a choice, conditional preemption differs from
direct coercion because it preserves the political accountability of Congress. “If the fed-
eral government is willing to assume the full burdens of direct regulation it will not
impose regulations without carefully considering the costs involved.” Thus,
“[c]onditional preemption provides a structural check on congressional decisionmaking
which lessens the need for judicial activism.” Rotunda, supra note 359, at 312-13 (foot-
note omitted).

391. 1n addition to the constitutional provisions discussed above, Congress’ de-
fense powers, U.S. Const. art. 1, § 8, cls. 11-16, may override the autonomy granted
states under the guarantee clause. Cf. Case v. Bowles, 327 U.S. 92, 102 (1946) (uphold-
ing against a tenth amendment challenge congressional authority to set maximum prices
under its war powers); National League of Cities v. Usery, 426 U.S. 833, 854 n.18 (1976)
(declining to overrule Case v. Bowles).
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states to adopt and enforce a wide range of federal programs by using
its spending clause power or wielding the threat of conditional preemp-
tion. The scope of state autonomy today depends upon the interaction
of the guarantee clause with all of these other constitutional provisions.

Most importantly, the protection afforded states by the guarantee
clause does not prevent Congress from preempting areas of substantive
state law. The guarantee clause grants states a measure of autonomy
over their governmental processes; it does not promise them sover-
eignty over any aspect of private behavior. This ability of Congress to
override state substantive authority through the supremacy clause—
while preserving the autonomy of state governmental processes under
the guarantee clause—assures a proper balance between national
power and state independence.

IV. JusTticiaBIiLITY

In Luther v. Borden392 the Supreme Court declared that vindication
of a claim based on the guarantee clause “rest[ed] with Congress.’’393
Since that 1849 decision, the Court has held guarantee clause claims
nonjusticiable as political questions in a wide variety of cases.39¢ In-
deed, in 1946 the Court announced flatly that “[v]iolation of the great
guaranty of a republican form of government in [the] States cannot be
challenged in the courts.”39% For more than a hundred years, there-
fore, the Supreme Court has maintained that the guarantee clause
raises only nonjusticiable political questions.396

Despite these sweeping statements, the proposed interpretation of
the guarantee clause should be fully enforceable in the courts. Even if
the courts continue to dismiss some claims bottomed on the guarantee
clause as political questions, neither Supreme Court precedent nor
considerations of policy foreclose adjudication of claims that the fed-
eral government has violated the guarantee clause by intruding upon

392, 48 U.S. (7 How.) 1 (1849).

393. 1d. at 42.

394. See Baker v. Carr, 369 U.S. 186 (1962) (challenge to legislative apportion-
ment); Highland Farms Dairy, Inc. v. Agnew, 300 U.S. 608 (1937) (attack on delegation
of legislative authority to state agency); Cochran v. Louisiana State Bd. of Educ., 281
U.S. 370 (1930) (challenge to taxation scheme); Mountain Timber Co. v. Washington,
243 U.S. 219 (1917) (attack on workers’ compensation act); Ohio ex rel. Davis v.
Hildebrandt, 241 U.S. 565 (1916) (challenge to state referendum procedure).

395. Colegrove v. Green, 328 U.S. 549, 556 (1946); see also 1 R. Rotunda, J. No-
wak & J. Young, supra note 19, § 2.16(c)(3).

396. In a few early decisions, bowever, the Court rejected gnarantee clause claims
on the merits without suggesting that the claims were nonjusticiable. E.g., Michigan ex
rel. Kies v. Lowrey, 199 U.S. 233 (1905) (claim that gnarantee clause forbade alteration
of school districts); Forsyth v. Hammond, 166 U.S. 506 (1897) (claim that guarantee
clause prohibited states from giving courts power to set municipal boundaries); In re
Duncan, 139 U.S. 449 (1891) (claim that criminal conviction rested on invalidly enacted
statute); Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1875) (claim that guarantee
clause guaranteed suffrage to women).
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state autonomy. On the contrary, four considerations support judicial
review of such claims.

First, the Supreme Court itself has backed away from earlier decla-
rations that guarantee clause claims are always nonjusticiable. In Baker
v. Carr397 the Court stressed that determinations of justiciability de-
mand a ‘“case-by-case inquiry” into the facts of each controversy.398
After reviewing a series of cases in which claims had been held nonjus-
ticiable, the Court proposed six factors to guide this “discriminating
inquiry into the precise facts and posture of [each] particular case.””399
Moreover, although the Court found the guarantee clause argument in
Baker nonjusticiable, it indicated that “the implication of the Guaranty
Clause in a case concerning congressional action does not always pre-
clude judicial action.”400

Two years later, in Reynolds v. Sims,%0! the Court suggested more
explicitly that some guarantee clause claims are judicially reviewable.
“As we stated in Baker v. Carr,” the Court observed, “some questions
raised under the Guaranty Clause are nonjusticiable, where ‘political’ in
nature and where there is a clear absence of judicially manageable stan-
dards.”#02 By referring to “some’ guarantee clause claims and tying
those claims to the factors articulated in its case-by-case analysis, the
Court hinted that other arguments based on the guarantee clause might
win judicial review.

Several lower courts have relied upon these suggestions to hold
guarantee clause claims justiciable. In Van Sickle v. Shanahan,*°3 for ex-
ample, the Kansas Supreme Court entertained a challenge to a Kansas
constitutional amendment reorganizing the state’s executive branch.
After reviewing the Supreme Court’s precedents, including Luther,
Baker, and Reynolds, the court determined that “‘the contention [that] all
cases arising under the guaranty clause are nonjusticiable has no histor-
ical precedent.”#0¢ Instead, the court concluded that it should look to
the particular “facts and circumstances surrounding the litigation . . . to
ascertain whether the issue may be resolved by the judicial process.””403

397. 369 U.S. 186 (1962).

398. Id. at 211.

399. Id. at 217.

400. Id. at 226 n.53 (citing Coyle v. Smith, 221 U.S. 559 (1911), and Texas v.
White, 74 U.S. (7 Wall.) 700 (1869)); see also id. at 222 n.48 (suggesting that “the polit-
ical question barrier [in guarantee clause cases] was no absolute” and that guarantee
clause complaints might be justiciable in “extreme” situations). Baker, however, is not
completely consistent on this point. In other portions of the opinion, the court seemed
to indicate that all claims based on the guarantee clause were nonjusticiable. See, e.g.,
id. at 224, 227.

401. 377 U.S. 533 (1964).

402. 1d. at 582 (emphasis added).

403. 212 Kan. 426, 511 P.2d 223 (1973).

404. Id. at 437, 511 P.2d at 234.

405. Id. at 438, 511 P.2d at 234. On the merits, the court rejected the guarantee
clause claim.
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Similarly, in Kokler v. Tugwell,*°¢ two judges held justiciable a guar-
antee clause challenge to the manner in which a state constitutional
amendment had been adopted. Citing both Baker and Reynolds, the
Jjudges concluded that “[t]he nature of the question, . . . and not the
mere invocation of the clause, determines whether a contention is justi-
ciable.”#97 Finally, in Bauers v. Heisel,2°% the Court of Appeals for the
Third Circuit suggested in an en banc opinion that a congressional de-
cision to abolish judicial immunity would be reviewable under the guar-
-antee clause. Supreme Court precedents holding the clause
nonjusticiable, this court believed, “involve[d] extraordinary circum-
stances which would not be present if . . . [Congress] abolish[ed] judi-
cial immunity.”499 In addition, the Court intimated that “[t]he absence
of any overbearing political factor and the presence of substantial pre-
cedent to serve as criteria” might very well support the justiciability of
such a claim.410

These cases suggest that a per se rule no longer bars the courts
from resolving challenges based on the guarantee clause. The
Supreme Court’s decisions in Baker and Reynolds require a case-by-case
inquiry into the reviewability of guarantee clause claims, and lower
courts have held an increasing number of those claims justiciable.41!

406. 292 F. Supp. 978 (E.D. La. 1968), aff’d mem., 393 U.S. 531 (1969).

407. 1d. at 985 (Wisdom, J., and Boyle, J.). Judge Rubin believed that the clause
was not justiciable. 1d. at 981-82. All three judges rejected the guarantee clause claim
on the merits.

408. 361 F.2d 581 (3d Cir. 1966) (en banc), cert. denied, 386 U.S. 1021 (1967).

409. Id. at 589. The court, however, did not adjudicate this guarantee clause claim;
it construed the Civil Rights Act narrowly to avoid any conflict with the guarantee
clause.

410. Id.; see also Heimbach v. Chu, No. 83 Civ. 5318 (S.D.N.Y. Dec. 23, 1983)
(LEXIS, Genfed library, Dist file) (noting that Baker and Reynolds reject the *“‘notion that
all claims under the Guaranty Clause are nonjusticiable,” but finding the instant claim
nonjusticiable), aff’d, 744 F.2d 11 (2d Cir. 1984), cert. denied, 470 U.S. 1084 (1985);
Hitson v. Baggett, 446 F. Supp. 674 (M.D. Ala.) (rejecting guarantee clause claim on
merits without discussing justiciability), aff’d mem., 580 F.2d 1051 (5th Cir. 1978), cert.
denied, 439 U.S. 1129 (1979); Burger v. Judge, 364 F. Supp. 504 (D. Mont.) (following
Kohler and holding justiciable guarantee clause challenge to adoption of state constitu-
tional amendment), aff’d mem., 414 U.S. 1058 (1973); Hoxie School Dist. No. 46 v.
Brewer, 137 F. Supp. 364, 366-67 (E.D. Ark.) (plaintiffs were “entitled to invoke the
provisions of Section 4, Article IV, of the national Constitution” and to “appeal[] to the
national courts for protection” when defendants resisted their efforts to desegregate
schools), aff’d on other grounds, 238 F.2d 91 (8th Cir. 1956). Several commentators
have also suggested that some guarantee clause claims should be justiciable. See
Bonfield, supra note 122, at 560-65; Comment, Proposals, supra note 122; Note, New
Interpretation, supra note 122; Note, Niche, supra note 122,

411. Despite the Supreme Court’s flexible approach in Reynolds and Baker, a few
lower courts have adhered to the orthodoxy that all guarantee clause claims present
political questions. See, e.g., O’Hair v. White, 675 F.2d 680, 684 n.5 (5th Cir. 1982);
Brenner v. School Dist. of Kansas City, 315 F. Supp. 627, 628 n.1 (W.D. Mo. 1970), aff’d
mem., 403 U.S. 913 (1971). Although the results reached in these cases may be defensi-
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These decisions open the door for judicial enforcement of the guaran-
tee clause claims discussed in this Article.

Second, the Supreme Court has been most hospitable to chal-
lenges founded on the guarantee clause when those challenges rein-
forced state autonomy. On the contrary, some of the most significant
cases in which the Court refused to enforce guarantee clause claims
were cases in which the Court feared that judicial review would inter-
fere unduly with the processes of state government. In Luther v. Borden,
for example, the litigants disagreed over which of two governments was
the lawful government of Rhode Island. The Supreme Court observed
that if it “decided that the [established] government had no legal exis-
tence during the period of time”” when it controlled the state, then:

the laws passed by its legislature during that time were nulli-

ties; its taxes wrongfully collected; its salaries and compensa-
tion to its officers illegally paid; its public accounts improperly
settled; and the judgments and sentences of its courts in civil
and criminal cases null and void, and the officers who carried
their decisions into operation answerable as trespassers, if not

in some cases as criminals.12
Understandably, the Court was loathe to unsettle the workings of a
state government to this extent.413

Similarly, in Pacific States Telephone & Telegraph Co. v. Oregon,*1% the
Court refused to adjudicate a challenge to an Oregon law adopted by
voter initiative. Once again, the Court stressed that if it accepted the
challengers’ guarantee clause argument, its decision ‘““would necessarily
affect the validity, not only of the particular statute which is before us,
but of every other statute passed in Oregon since the adoption of the
initiative.”415 In order to avoid “these strange, far-reaching and injuri-

ble, their automatic rejection of justiciability is inconsistent with the Supreme Court’s
modern political question doctrine.

412. 48 U.S. (7 How.) 1, 38-39 (1849); see also id. at 47 (“[T]he sovereignty in
every State resides in the people of the State, and . . . they may alter and change their
form of government at their own pleasure. But whether they have changed it ornot .. . .
is a question to be settled by the political power.”); Baker v. Carr, 369 U.S. 186, 219
(1961) (“A decision for the plaintiff [in Luther] would inevitably have produced some
significant measure of chaos, a consequence to be avoided if it could be done without
abnegation of the judicial duty to uphold the Constitution.”).

413. See Bakerv. Carr, 369 U.S. at 223 (suggesting that Luther v. Borden was nonjus-
ticiable because the guarantee clause could not produce “standards which a court could
utilize independently in order to identify a State’s lawful government”); Note, Niche,
supra note 122, at 683 (arguing that “[t]he holding of Luther should therefore be read
narrowly: it applies only when a state is in armed upheaval, with more than one faction
contending to be the legitimate government”).

414. 223 U.S. 118 (1912).

415. Id. at 141; see also Van Sickle v. Shanahan, 212 Kan. 426, 437, 511 P.2d 223,
233 (1973) (“[Tlhe holding in Pacific was that courts will not consider the merits of a
lawsuit where the aggrieved party is challenging the state government as a political en-
tity. This court cannot conclude the rule adopted in that case adjudicated all questions
arising under the guaranty clause to be nonjusticiable.”); Bonfield, supra note 122, at
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ous results,” the Court dismissed the case as nonjusticiable.416

On the other hand, when resolution of an argument based on the
guarantee clause would protect state sovereignty, the Supreme Court
has not hesitated to address the claim. In Coyle v. Smith,417 the Court
reviewed a congressional act restricting the location of Oklahoma’s cap-
ital. Counsel argued that the guarantee clause gave Congress the
power to impose conditions on state governments in order to insure
that those governments were republican in form. In addition, counsel
argued that this power was “political . . . , and as such, uncontrollable
by the courts.”#1® The Supreme Court rejected both counsel’s inter-
pretation of the guarantee clause and, implicitly, the assertion that con-
gressional exercises of power under the guarantee clause are
unreviewable. The guarantee clause “may imply the duty of [each] new
State to provide itself with . . . [a republican form of] government,” the
Court observed, “and [may] impose upon Congress the duty of seeing
that such form is not changed to one anti-republican.”419 All of the
existing states, however, possessed the power to locate their own
capitals and this authority was “essentially and peculiarly [a] state
power{].”420 Under these circumstances, the guarantee clause “obvi-
ously [did] not confer power” on Congress to limit the location of
Oklahoma’s capital and thereby “‘admit a new State which [was] any less
a State than those which [already] compose[d] the Union,”42!

These decisions suggest that a significant factor in the Supreme

560-61 (noting that Pacific Telephone “presented an exceptional situation” and that “[t]he
Court’s refusal of jurisdiction was tied to the severe consequences that might flow from
an adjudication on the merits—the invalidation of all or a large part of a state’s
legislation™).

416. 223 U.S. at 142. The Court also listed among the “injurious results” of a
decision on the merits the fact that the judiciary would have to construct a new, republi-
can government to replace the one it struck down and that it would have to compel
Congress and the President to recognize that goverument. Id.; see also Highland Farms
Dairy v. Agnew, 300 U.S. 608, 612 (1937) (rejecting gnarantee clause challenge to state
delegation of power and noting that “[h]ow power shall be distributed by a state among
its governmental organs is commonly, if not always, a question for the state itself”);
Amoco Prod. Co. v. Douglas Energy Co., 613 F. Supp. 730, 738 (D. Kan. 1985) (holding
gnarantee clause claim nonjusticiable when application of clause “‘would require a fed-
eral court to make a subtle analysis of the allocation of power within . . . [a] state”).

417. 221 U.S. 559 (1911).

418. 1d. at 566.

419. 1d. at 567-68.

420. Id. at 565.

421. Id. at 568. In a few other cases, the Supreme Court has dismissed state chal-
lenges to federal action as political questions, despite the fact that acceptance of these
challenges might have furthered state sovereignty. See Georgia v. Stanton, 73 U.S. (6
Wall.) 50 (1867) (dismissing suit by Georgia seeking to enjoin reorganization of its gov-
ernment by Reconstruction Acts); Mississippi v. Johnson, 71 U.S. (4 Wall.) 475 (1867)
(dismissing suit by Mississippi seeking same relief). The opinions in these cases, how-
ever, do not discuss the guarantee clause explicitly. Professor Arthur Bonfield, more-
over, has argned that these cases “can and should be limited to their facts” because
“[t]hey arose in the milieu of Reconstruction and therefore involved unique circum-
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Court’s refusal to adjudicate claims based on the guarantee clause has
been its reluctance to interfere with the independence of state govern-
ments.*?2 The proposed construction of the guarantee clause, how-
ever, would not require the courts to overturn established bodies of
state law or eject existing state governments from power. On the con-
trary, the courts would use the guarantee clause to protect state gov-
ernments from undue federal interference. As in Coyle, claims that
Congress has enacted an invalid “limitation upon the power of [a]
State” should be justiciable.23

Third, challenges to federal interference with state autonomy
under the guarantee clause satisfy the six criteria for justiciability iden-
tified by the Supreme Court in Baker v. Carr. The guarantee clause does
not include any ‘“‘textually demonstrable constitutional commitment”
of issues arising under that clause “to a coordinate political depart-
ment.”’424 On the contrary, the clause declares that “[t]he United States
shall guarantee to every State . . . a Republican Form of Govern-
ment.””#25 This reference to the “United States” plainly encompasses
the judicial branch, as well as the executive and legislative branches of
the federal government.*26 The location of the guarantee clause in ar-
ticle IV of the Constitution, moreover, strengthens the conclusion that
the Framers did not intend enforcement of the clause to be the exclu-
sive province of Congress or the President. If the Framers had in-
tended that result, they would have incorporated the clause into the

stances not likely to reoccur in American history.” Bonfield, supra note 122, at 564 &
n.211.

422, See Note, Niche, supra note 122, at 688.

The mere fact that a judicial resolution of a claim may interfere with the workings of
a state’s government, of course, does not render the claim unreviewable. The Constitu-
tion places judicially enforceable limits on state governments as well as on the federal
government. Indeed, in Baker v. Carr, the Court stressed that it had never rejected the
Jjusticiability of a guarantee clause claim simply because the claim “touch[ed] matters of
state governmental organization.” 369 U.S. at 229. Certainly many claims that under-
cut state autonomy are justiciable. The fact remains, however, that in cases like Luther
and Pacific Telephone the Court was particularly reluctant to assume jurisdiction because
of the possible effect of its decision on the integrity of state government. The thrust of
this argument is that, even if the courts decline to review guarantee clause claims when
those claims would intrude upon state sovereiguty, they should enforce those claims
when the opposite result would prevail.

4238. 221 U.S. at 565. But ¢f. Montgomery County v. Califano, 449 F. Supp. 1230,
1243 (D. Md. 1978) (summarily dismissing guarantee clause claim as nonjusticiable be-
cause the claim went “to the heart of the power of the federal Congress to intermesh the
working relationships of federal, state and local governments and private persons and
agencies”), aff'd mem., 599 F.2d 1048 (4th Cir. 1979).

424, Baker v. Carr, 369 U.S. at 217.

425, U.S. Const. art. IV, § 4 (emphasis added).

426, See Baker v. Carr, 369 U.S. at 297 (Frankfurter, J., dissenting) (guarantee
clause not committed by express terms to Congress); Montgomery County v. Califano,
449 F. Supp. at 1243; Kohler v. Tugwell, 292 F. Supp. 978, 984 (E.D. La. 1968) (Wis-
dom, J., concurring), aff’d mem., 393 U.S. 531 (1969); Bonfield, supra note 122, at 563;
Comment, Proposals, supra note 122, at 217-19.
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articles detailing the powers of those bodies.427

Nor does the guarantee clause claim discussed here “lack . . . judi-
cially discoverable and manageable standards.””428 The Supreme Court
itself has declared that “we have unmistakable evidence of what was
republican in form, within the meaning of that term as employed in the
Constitution.”42? Widespread concurrence exists over the core notion
of republican government; scholars and jurists agree that a republican
government is one in which all power stems from the people.43° En-
forcing the fundamentals of republican government provides a judicial
standard at least as manageable as the malleable standards supplied by
the equal protection or due process clauses.*3!

Judicial enforcement of the guarantee clause’s solicitude for the in-
dependence of state governments, moreover, does not require ‘‘an ini-
tial policy determination of a kind clearly for nonjudicial discretion.”432
The only “policy determination” demanded by this interpretation of
the guarantee clause is that the states should maintain a “separate and
independent existence.”’#33 That policy decision, however, has already
been made by the Constitution and is embedded in our constitutional
history. Enforcement of a state’s claim to autonomy under the guaran-
tee clause hardly involves the Court in an “initial” policy decision of
any kind.

Protection of state autonomy, of course, may require the courts to
invalidate some federal legislation. That task, however, does not rise to
the level of “expressing lack of the respect due coordinate branches of
government.”43¢ Courts have a constitutional obligation to review the
validity of both state and federal statutes. As the Supreme Court has
recognized, ‘“[o]ur system of government requires that federal courts
on occasion interpret the Constitution in a manner at variance with the
construction given the document by another branch.”#35 That differ-
ence of opinion alone, however, “cannot justify the courts’ avoiding
their constitutional responsibility.”436

Nor will federal legislation challenged under the guarantee clause

427. See Comment, Proposals, supra note 122, at 217.

428. Baker v. Carr, 369 U.S. at 217.

429. Minor v. Happersett, 88 U.S. (21 Wall.) 162, 176 (1875) (referring to the form
of state governments at the time the Constitution was ratified); see also Van Sickle v.
Shanahan, 212 Kan. 426, 440-47, 511 P.2d 223, 235-41 (1973).

430. See supra notes 126-34 and accompanying text; see also Bonfield, supra note
122, at 563 (contending that “section 4 provides a workable criterifon] in the substance
of the term ‘republican’ ”).

431. See Note, Niche, supra note 122, at 686. Even in Baker v. Carr, the Supreme
Court conceded that the guarantee clause includes judicially manageable criteria at its
“extreme limits.” 369 U.S. at 222 n.48.

432. Baker v. Carr, 369 U.S. at 217.

433. County of Lane v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869).

434. Baker v. Carr, 369 U.S. at 217.

435, Powell v. McCormack, 395 U.S. 486, 549 (1969).

436. 1d.; see also Bonfield, supra note 122, at 565 (if the Supreme Court reviewed
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present “an unusual need for unquestioning adherence to a political
decision already made.””437 Unless the legislation relates to the mobili-
zation of troops during wartime or some other emergency demanding
‘“‘[a] prompt and unhesitating obedience,” 438 courts may exercise
their usual power to declare congressional acts invalid.

The sixth Baker criterion, the “potentiality of embarrassment from
multifarious pronouncements by various departments on one ques-
tion,”439 likewise poses no obstacle to judicial review of federal action
under the guarantee clause. As the Supreme Court explained in Powell
v. McCormack,40 it ““is the responsibility of this Court to act as the ulti-
mate interpreter of the Constitution.”#41 If the Supreme Court strikes
down a federal law because it denies the states a republican form of
government, the Court has merely fulfilled its role of enforcing the
Constitution. The Supreme Court’s decision is final and no “multifari-
ous pronouncements” can survive.*42 Thus, judicial enforcement of
the protection for state autonomy contained in the guarantee clause
satisfies all six of the conditions identified in Baker v. Carr.

Finally, judicial enforcement of the guarantee clause as a shield for
state autonomy is particularly appropriate because the political process
cannot guard against most of the federal actions that would infringe
republican government in the states. The failure of the political pro-
cess to prevent federal interference with the state franchise is apparent
from Congress’ recent attempt to lower the voting age in all state and
local elections.#43 Similarly, the political process is unlikely to erect
lasting barriers against federal interference with state government
structures; qualifications for state legislative, executive, and judicial of-
ficials; or the wages paid those officials, because state governments
have no institutional representation in Congress.#4¢ National politics,
finally, will not keep Congress from employing the states as “agents of
the nation” because that technique permits Congress to further its own
goals with the least federal cost and political embarrassment.445> Even if
one accepts the premise of Garcia, therefore, judicial enforcement of
the guarantee clause furthers the ends of that decision by permitting

congressional action under the guarantee clause “it would be only performing its usual
function of keeping the legislature within those powers actually conferred”).

437. Baker v. Carr, 369 U.S. at 217.

438. 1d. at 213 (quoting Martin v. Mott, 25 U.S. (12 Wheat.) 19, 30 (1827)).

439. Baker v. Carr, 369 U.S. at 217.

440. 395 U.S. 486 (1969).

441. Id. at 549.

442. Cf. McPherson v. Blacker, 146 U.S. 1, 24 (1892) (“The question of the validity
of this act . . . is a judicial question, and we cannot decline the exercise of our jurisdic-
tion upon the inadmissible suggestion that action might be taken by political agencies in
disregard of [our] judgment. . . .”).

443. See supra notes 201-07 and accompanying text.

444. See supra notes 88-94 and accompanying text.

445. See supra notes 342-44 and accompanying text.
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the courts to protect state autonomy from “possible failings in the na-
tional political process.”446

In sum, neither Supreme Court precedents holding the guarantee
clause nonjusticiable nor deference to the political process bars judicial
review of claims that Congress has offended the guarantee clause by
invading state autonomy. A proper understanding of the Supreme
Court’s guarantee clause decisions, together with a careful application
of the criteria in Baker v. Carr, demonstrates that such claims are fully
enforceable in the courts. The failure to enforce such claims, in fact,
would leave the federal system without an impartial umpire to reconcile
the competing claims of state and national power.

V. CONCLUSION

In article IV of the Constitution, the United States “guarantee[s] to
every State in this Union a Republican Form of Government.” The citi-
zens who ratified the Constitution understood this language to assure
each state an independent and vigorous government. Recognition of
the same promise today would resolve the difficulties that have plagued
the Supreme Court’s recent attempts to shield state autonomy through
the tenth amendment and the national political process. The guarantee
clause grants the states a limited, yet indispensable, role in the federal
system. As republican governments, the states have discretion to de-
fine their own franchises; to choose their own governmental structures;
to set qualifications and salaries for officials performing legislative, ex-
ecutive, or judicial tasks; and to operate their governments as autono-
mous units rather than as branch offices of the federal government.
Enforcing the guarantee of republican government in this manner
maintains the power of the national government while preserving the
benefits of federalism for a third constitutional century.

446. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 554 (1985).



