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Thank you for your t irne and attention to this matter. As
discussed,  we encLose the fo l lowing:

(1)  3 /L/92 Gannet t  ar t ic le :  I 'Eth ics panel  Loses Steaml

(2') 9/L2/9O excerpt from Gannett column: Milt  Hoffman

(3) pp. 8-9 of Memorandum in support of Appeal as of r ight to Nys
Court  o f  Appeals ,  Castracan v.  Colav i ta .

( 4 )  p p .  L 6 - 2 O ,  p .  2 4  o f  A p p e l l a n t s ' R e p l y  B r i e f  t o  A p p e l l a t e
D iv i s ion ,  Th i rd  Dep t . ,  Cas t racan  v .  Co lav i t a .

rn  v iew  o f  Mr .  M i l l e r t s  quo ted  s ta temen t :  t r t r s  no t  t ha t  r rm
pray ing for  a  scandar .  But  as a pract ica l  mat ter ,  i t  wouLdnr t
hur t r r ,  w€ ask that  you refer  the foregoing mater iars ,  ErS wer l  as
our correspondence to Governor cuomo, to the attention of Mr.
Mil ler before forwarding them on to counsel for the NyS Ethics
Commission, Barbara Snith.
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Gannett Suburban Newspapers/Sunday, March 1, 1gg2

Ethles penel
loses steam

.- 9lu?l government ean be sory.ltrating. Jusr ask ii;;;y A.M. i l ler ,_ c6airman of  t f re" i l f r i ie
l lains-based Loeal G;;;.;;;;;Ethies Commil tee.

. . l \4il ler was in town last weekIobbying..for the t "girl"t ir;"i ip.aqs .q bill that streamiine; fi;";:eial-disclosure prnuisions 
"';;;,

broadens the-group of foeal offi_erats covered by the regulations.-

-, f lu" years.ago, when the pan_
er was established, the ,"niloi,gf people like aoir;; ilililt
1L11!ents . Donaid 

- 
rurJ#r""?ieJueens and Stanley Friedm"n oi

lfe fronx..tining tlieir own'ftt:els at public exflense was strbng.

or_B-ut now.those memories have
l*19;^?.T.9 it's harde, to e"[-irii
ffis;?:*: ffi , lr."# ;; il J;ih i.:
--4; not thai I,m praying i;;a seandal. But as a prae-tieai
ma.tter, it wouldn't truit,,rhE;;:
smi l ing .

) , ^ u { .w,,,WW



G A N N E T T  N E W S p A p E R S :  E d i t o r i a l  p a g e r  M i l t o n  H o f f n J S )

W e d n e s d a y ,  S e p t e m b e r  L 2 ,  l g g 0

Tilg cru{n*lrcrnent of Mlllcr by Dcm}
crrlf wu lntcredlnf: nodrlend llemmrfr
Inlrlcrl on lht ffif, sy,en
lhqtrh lhc Rcpubllcenr unmn'a ;ibdru
kdfodh In rctirn nocfhrd timocrlrr UtE
l0lhr pcrlondb, rnd sented to mdro eurc fh"
cd nmelned ln f,odrlrd hmdi tn return.
Bmfhtd nepublhars r3r€Gd to cw+nOnrd
uult llcnantl fb3 hcd. gpuernncnt po6ts
nCrt y!lr.

ncpuHlcuu hrw $hedulGd lhelr Gonuen-
Ibn Tc{t nnid$, rt I p..rn rt thc Wesrchgrer.l|rrrbtt ln Groehht[h Democrelr wlll meot
S"pt A, tJ ? prn, rl Day'r tnn ln Elmslbid.

I t l
Spcddlg of Enrnuelll. he't flrll of arr.

prlg^0reg desq fhst ho dmct rcneged on
ttdgrlry tom the Suprcnre Court lo irn lbr.
rrno1lets r pert of lhe aftreeH dcrt Nor.
dudry qrr npnthr ofr tho bcncl\ IrcI ,olned
!ts lfw [rm of Hrll, Dlekler, l,nrrlir, feir anO
Flledmrn to rt et spcdal onirttant on
mttrirmnld afihlre

lfllton Hotflnan is edltorlel pege cdilor.
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There  i s  a rso  a  need  to  upda te  ^ (o  rea f f i rm  peopre  v .

(4

w i r l e t t ,  2 L 3  N . v .  3 6 9  ( 1 9 1 5 )  i n v o r v l n g  t h e  p r e d e c e s s o r  s e c t l 0 n  t opresent  E lec t lon  Law,  sec .  rz - r5g ,  nak lng  spec i f ied  cor rup t
prac t lces  a  fe lony '  F l i l l e t t  lnvo lved a  monetary  cont r ibu t ion  to
the  par ty  cha i rman to  p rocure  a  nominat ion  a t  the  jud ic ia r
noninat ing convent ion for  a Supreme Court  Judgeship.  This Court
there in  expressry  recogn ized,  as  a  mat te r  o f  law,  what  Jus t ice
Kahn chose to disregard:  that  the corrupt pract ices provis ions of
the  appt icabre  s ta tu te  ( then en t i t red  , rc r imes aga ins t  the
E l e c t i v e  F r a n c h i s e r )  , , s h o u l d  b e  c o n s t r u e d  t o  i n c l u d e . . . a
nominat ion  coming ou t  o f  a  por i t i car  convent ionr ,  i r respec t ive  o f
w h e t h e r  o r  n o t  s u c h  c o n v e n t i o n  c o n f o r n e d  t o  p r o c e d u r a l
requirements of  the Elect ion Law. Cast racan v .  Co lav i ta  i s
t oday ts  pe rn i c ious  coun te rpa r t  t o  W i l l e t t g -_a  ba r te r  exchange  o fj udgesh ips  fo r  Judgesh ips ,  wh ich  has  a r ready  me tas tas i zed  i n to  a
t rade  fo r  o the r  non - jud i c ia l  gove rnnen ta r  o f f r ces  as  wer r .

Unfortunately, the more recent case of regp&___J-.
I l ochberq ,  62  AD2d  23g ,  d ld  no t  reach  the  cou r t  o f  Appears ,  wh ich
wou ld  have  pe rm l t t ed  a  ru l i ng  by  ou r  h ighes t  cou r t  t ha t  an
agreement  assur ing a candidate of  guaranteed v ic tory  is  a' s u f f i c i e n t l y  

d i r e c t  b e n e f i t . . . t o  b e  i n c r u d e d  w i t h i n  t h e  t e r nI th ing  o f  va lue  o r  pe rsona l  advan tags .  r r r l o

9
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: l t l : ; .o t=""ss ion,  see Appel lants ,  Repry Br ie f ,  po in t
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u t t "uss ionr  F€e Appet lants '  Repry Br ie f ,  po inr



A favorabre decls lon to Apperrants in castracan v.

coravl ta wourd represent a roglcal  and necessary progression of

thought essentLat to deal  wtth modern eubterfuge by por l t lc lans

ready . to  e l ln ina te  the  vo ters  f ron  mean lng fu l  par t i c ipa t ion  in

the electoral  process. The publ lc interest  requires th is courtrs

Lntervent lon and an unequlvocal  ru l lng that barter lng Judgeshios
ls Just  as bad as buylng then. r t  is  an histor ic opportuni ty.

The publ lc lmportance of  th ls case transcends the
par t les  to  th ls  p roceed lng l l .  Not  onry  a re  the  Lssues  o f  ma jor

signi f icance l lkely to ar ise agaln,  but  over and beyond the

direct  ef fect  of  th is case ln restralning the encroachment of

pol i t lc ians on the Judlc iary,  a decls ion for Apper lants would

open the vray for  Judic ia l  select lon based on meri t  rather than
par ty  labe ls  and loya l t les ,  wh lch  t rad i t lona l l y  have exc tuded as

cand ida tes  fo r  o f f i ce  those ou ts lde  the  po l l t i ca r  power

s t ruc tu re- -mlnor i t ies ,  r romen,  lndependent  and unreg is te red

voters--no natter how ner l tor l .ous.

Decis ive adjudlcat ion on the meri ts of  the issue as to

w h e t h e r  o r  n o t  t h e  s u b J e c t  c r o s s - e n d o r s e m e n t s  v i o l a t e s

const l tut , lonarry protected vot lng r lghta ls an lmperat lve--

a f fec t lng ,  aa  l t  does ,  the  l l ves ,  r lber ty ,  and proper ty  in te res ts

of  one and a hal f  mi l t ion residents ln the Ninth Judic ia l

D i s t r i c t . The prac t lcar  e f fec t  o f  the  mus ica l -cha i r  judge-

R e p l y  B r i e f ,  p o i n t  f f f ,  p p .  3 0 - 3 1 .

9

11 See Appe l lan ts r
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R e s p o n d e n t s  H a v e  F a i l e d  t o  R e f  u t e  P e t l t l - o n e r s  I
Arguments that the ItThree-Year Planrr Contravenes Law
and Publ lc  Pol lcy,  As Ref lected ln  Const l tu t lonal  and
Statutorv Hls torv  and Eth lca l  Rules.

Unaddressed by Respondents ls the fact  that ,  unlLke

Rosenthal ,  the subJect Pet l t lon al leges that the uncontested

judic ia l  noml-nat l -ons ln questLon etere the resul t  of  an l l legal

t rading of  judgeships,  v lo lat lng penal  provls lons of  the Elect lon

Law, as well as ethlcal rules. Respondents completely lgnore

Pet i t ionersr arguments and discusslon of  legal  authorLty ln

support of thelr eontentlon that the tradlng of Judgeshlps

represented a corrupt exchange of  f rvaluable consLderatLonr (Sec.

1 7 - 1 5 8 ( 3 ) ,  n o  l e s s  f o u l  t h a n  t f  t h e r e  h a d  b e e n ' a  m o n e t a r y

exchangei  see also,  People v.  Hochberq,  62 AD2d 239 (3rd Dept.

1978r  p€E Miko l l ,  J . ) ,  sus ta ln lng  the  br lbery  conv lc t lon  under

the predecessor provlslon to present Electlon Law provlslonsr ES

wel l  as v io lat ion of  the Publ lc Off lcers Law, of  an Assemblyman

running for re-eleetl-on, who exaeted a promlse from another

potential candidate not to run agalnst hlrn ln the prlmary, l_n a

distr ict  where v lctory would be assured the pr lmary wLnner ln the

general  e lect ion (" the benef l t  acerulng to the publ le of f le la l

need not be tangibl-e nor monetary. . . to be corrupt use of

posi t ion or author l ty,  (at  246-71 .  An agreenent,  assur lng a

candidate of  guaranteed vlctory,  ls  a i lsuf fLcl-ent ly dlrect

benef i t . . . to  be  lnc luded w l th ln  the  te rm r th lng  o f  va lue  or

personal  advantage. r t r  (People v.  Hochberq,  gupra,  6t  2 '471 .

The pubr lc pol lcy of  the state of  New york,  ref lected

in the aforesald deels lonal  law, as wel l  as l ts statutory

B .

1 6



protect l -ons agalnst ,  and penal t les for ,  practLces corrupt lve of

the denocratl-c proeess and eonstltutlonally-guaranteed votlng

rights, demands that the subJect barter agreement, no rnatter how

lof t i ly  packaged, be recognlzed for preclsely what t t  ls  a

corrupt pact, which must be set aslde

It  was ear ly recognLzed that corrupt bargalnlng and

trading of  pol l t leal  of f lcee rras an evl l  to be renedled by

erect ion law statutes,  thereafter enacted to protect  the

f ranch ise .  As  no ted  ln  Pet l t loners f  ma l -n  Br ie f  (a t  pages  11-12) ,

legis lat lve coneern ' twl th the corupt lons whlch had been

witnessed under the present (supreme court)  systemr ls a subject

Iong pre-datlng the Electlon Laws. Debates ln the New york State

convent ion ,  1846,  d t  p .  585-594.  Leg ls la to r  K l rk land,  who was

outvoted on the l -eeue of  popular elect lon of  suprene court

judges, dJ-sfavored by hln,  gave as hls reason for support lng the

amendment pernl t t lng elect lon of  such Judges by Judlc la l ,  rather

than senatorLa l ,  d ls t r l c ts :

ttI supported thls amendnent because ln ny
judgment t t  wl l l  d lmlnlsh ln sone degree tha
danger of  corrupt lntr lgues and sel f lsh
barga ins  and comblna t lons  a t  norn lna t lng
convent lonsi  i t  wl11 enable the elector to
know better the eharaeter and qual l f lcat lon
of the candldate thus more lntel l lgent ly and
more  sa fe ly  to  eas t  h ls  vo te ;  i t  w i l l  c rea te
on the part  of  the elector a deeper sense of
respons ib l l l t y . r t  Debates ,  supra ,  d t  596 (see
Appendix hereto)

rn tlne, the ever-present and lnfrnrte lngenulty of

pol i t lc ians and amblt lous Judlc la l  asplrants betrayed those 1g46

legis lat ive htqh hopes. cont lnulng party abuses ln connect l -on

L 7



wlth Judtclal nomlnatlng conventLons requl-red remedLal actl-on.

P e o p l e  v .  W l l l e t t , 2 I 3  N . Y . 3 6 8 r  1 0 7  N . E . 7 O 7  ( 1 9 1 5 )  p r o v l d e s  a n

ll lunlnatlng dl-scussl-on of the hletorlcal background glvlng rLee

to the penal  provls lons of  the present Elect lon Law ln the

context of Suprene Court Judgeshlps. fn Wlllett, our hlghest

Court  sustained the felony convLctLon of  one of  three Judlc la l

candidates who was nonLnated to the Supreme eourt bench at the

Democratic i ludlclal Conventlon ln 1911, based on Penal Law

provis ions ldent ical  to those now found ln Sec. 17-158 of  the

Electlon Law. Notlng that

rrThe lndlctnent does not allege that the
defendant dlrect ly or lndlrect ly pald or
of fered to pay money or other valuable th lng
to a person to induce any voter to vote for
h i n  a t  t h e  e o n v e n t l o n  e x c e P t  a s  i t
lncldental ly avers that  a delegate dtd vote
for the defendant ln return for  the valuable
consl-derat ion promlsed and pald to the Party
Chairnan and the delegate to procure such
nominatl-on for the defendantrf ,

the Court  of  Appeals,  nonetheless,  concluded that

rfthe statute should be construed to lnclude a
promlse to procurer or cause by inf luence or
otherwise, a nonLnat ion to publ lc of f lce by a
po l i t i ca l  convent ion . r r  a t  380.

Just lce Kahnrs apparent bel lef  that  the rrThree-Year

Planrf  lost  i ts  corrupt lve ta lnt  because t t  was f l l tered through

the  convent l -on  proeess  Lgnored th ls  essent la l  ru le  o f

construct ion,  more l -n accord wl th the pol l t lcal  real l t les of  such

norn ina t ing  conventLons ,  jud lc la l  o r  o therwLse.  In .Peop le  v .

C u n n i n q h a m ,  8 8  M i s c .  2 d  1 0 6 4  ( B x . C o . ,  1 9 7 6 ) ,  J u s t l c e  S a n d l e r ,

notwithstanding his disrnl-ssal  of  fe lony lndlctments agalnst  the

1 8
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party leader and hls Judrcrar.  nomlnee, speci f r .earry reJeeted the
defendantsr argument that party leadere could not ,procure or
eausefr  a nomlnatr-on, wi thrn the meanrng of  the Electron Law.
rndeed, i lustlee sandler eonsldered that lssue dlsposed of by the
leadlng ease of  peopre v.  wl l ret t ,  suprar ds applred to a
nominat ion ln a judicrar conventr-on. rndeed, Justr_ee sandr.er
extended the pr lnelple of  the gt l r let t  ease to pr lmary erect ions,
even whi le recognLzlng that:

t t t !_ "  posrer  o f  -any  ind lv idua l ,  howeverln f luentrar ,  .  to ael ivei  i -  nomtnat ion rn acontested pr lnary fp s lgnl f lcant ly less tn"nthe pohrer that 
- 

rnrght be exercised at"-aj u d i c l a l  c o n v e n t l o n " -  1 a t  i o z r l ,

s ta t lng  tha t :

"t? accept the . lnterpretatlon urged by thedefendants wourd reavl so rJa" a 
-g"p 

r; thelntended statutory protectron agatrisi corruptpractr-ces in nomrnl t rons for iubl te 
-oi i r ""

that  t t  courd be adopted "" iy i r  l t r " rJ- i " r"no reasonable al ternat l_ve. f f  t i t  ro7 A_sJ 
-

The fact that the Electlon Law addresses thls area both ln terns
o f  ru les  wh lch  wourd  faer l r ta te  the  de legaters  exerc r_se o f
independent Judgnent (sec.  6-L261 and whrch punrsh those who
l rnp lnge on  t t  (sec .  L7 .158(3) )  ehows tha t  these ru res ,  rn tended
to prevent the hlstor ical  ef for ts of  party bossesr to control  the
jud ic la l  nomlnat ion  process  by  rwheerJ .ng  and dea l rng ,  r .n
judgeships,  are not sel f_exeeut lng.

A s  n o t e d ,  R o s e n t h a l  d t d  n o t
endorsenents agreement between leaders of the

Lnvo lve  
?  e rossr -

two rnajor pol l t leal
part ies to t rade on

a three year per iod.

a wholesale basls seven (71 Judgeshlps,  over
Such a blatant pol l t leal  deal  nust  be held

1 9



within the bar of People v. Wlllettr suprar and Electlon Law 17-

1 5 8  ( 3 )  .

a l l eg ing

v lo la t lon

And, further, Rosenthal dtd not Lnvolve a pleading

that those conventlons vtere eonvened and eonducted ln

of mandatory Electlon Law safeguards'

3.  I t  should be polnted out that  Respondente eolavl ta

and par lsL (doubt less,  becauee of  thelr  long-term dlrect

polit ical Lnvolvernent Colavlta as Republl-can Party ChaLrman

and parisl as eounsel to the Republlcan Party) thernselves

recognlze that Rosenthal  ls  not dlsposl t lve of  the Lssues ralsed

herein by not even referr lng to the ease at  a l l .  Indeedt they

fall to cite any legal authorlty to sustal-n thelr argument under

point  v ln their  opposing Br lef  that  the Pet l t lon fa l ls  to state

a eause of  aet lon.  (Colavl ta and Par ls l  Opp. B1' .  pp.  14 et  seq. )  ,

which should be vl_ewed as a concession by defaul t .

4, Grasplng at the proverblal trstrawrf, eolavlta and

par ls l  argue that the deal  le not l l legal  because Pet l t loners

c o u l d  h a v e  r u n  f o r  t h e  o f f l c e s  l n  q u e s t l o n .  ( | d . ,  a t  p . 1 5 . )

Clearly, the legallty of the cross-endorsements contract does not

hinge on any such l-rrelevancy. Petlt loners are not lawyers, and

would be dlsqual t f led to run for Judic ia l  of f lee,  even had they

the sl ightest  lncl lnat ion to do so.

Such argunent purposefully dlstorts the basls for thls

Iawsui t ,  whlch was brought,  not  for  Pet l t lonersr pr ivate

advantage, s l -nce they nel ther deslred nor qual l f led to run for

judic la l  of f lce but,  whol ly to protect  the publ lc Lnterest

and preserve the lntegr i ty of  our elect lve and Judlc la l  process.

1
I
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e
and shocklngly conpromLsed. fn recognlz lng r the leadershlp the

eourt  must provide t f  the courts are to become less pol l t lc lzed

than they have beenrr, the Rosenthal court expllcltry stated:

nf t  ls  one thing for the law to leave to one
the opt ion of  whether to behave moral ly or
ethical ly,  i t  ls  qul te another for  our court
to c lose i ts eyes to the exertLon of  pressure
by a publ lc or quasl-publ lc body, sueh as a
p o l  i t i e a l  o r g a n l z a t l o n  s u b j  e c t  t o  a n d
opera t lng  w l th ln  the  f ramework  o f  the
Elect ion Law, to an unethlcal  act .  Such
inact ion could be tantarnount to the lawrs
lend lng  l t s  sanc t l -on  to  a  p rac t lce  ln'  
v lo la t ion  o f  pub l l c  po l l cy .  t  323 N.E.  2d ,  a t
1 8 2 .

The unanbLguous and compelllng reasonlng of Rosenthal

requlres reject ion of  the spur lous argument by Respondents

Ernanuell l and Mlller that Rosenthal ls dlsposltlve of the eross-

endorsements Lssue ln thelr  favor.  I t  should be noted that such

eontention ls not even asserted by any other Respondent,

including Respondent Nlcolal  .

upon proper analysls,  Rosenthal  ls  d isposrtrve of  the

issue ln Pet i t l .onerst  favor.  Rosenthal  categor leal ly reJeets as

lmpermlss lb le  nan lpu la t lon  a  po l l t l ca l  par ty fs  p re-e lec t lon

restralnt on a judlelal candldate I s rlght rrto nrake hls own

judgmentrr as to whether or not to accept nomlnation by another

party-  The Court  found of fensLve a pract i -ce,  whlch rwould conpel

[ the nomineel  to take a part lsan posLtLontr ,  and thereby vlolate

the specl f lc  proscr lpt lon of  the code of  Judlc la l  conduct.

l lence, th l -s courtrs rul lng ln Pet i t lonersr favor would represent

a  log lca l  ex tens l_on o f  our  H lgh  Cour t rs  th lnk lng .

Just as tt ls funproper for a eandldate for Judlelal

2 4
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