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B. Results of Exarnlnatlon

In  rev iewing  the  f inanc ia l  management  p rac t ices  o f  the  Commi  ss ion ,
no th ing  came to  our  a t ten t ion  tha t  wou ld  iead us  to  be l ieve  tha t  t t r6
Commiss ion  was no t  opera t ing  in  accordance w i th  sound f i sca l  p rac t ices .  t r1e
were sat i  sf ied that there was suff ic ient  documentat ion tc i  support  the
spec i f i c  f inanc ia l  t ransac t ions  we se lec ted  fo r  rev iew.

Commi ssion operates wi thout a r ia te  independent  overs igh t  o f  i t s
act i  v publ ic,  thereforef f is v v r Y  r e r s J '  r ' r s  P w v r  r g r  L l l E : l e l u r - t s r  l d { - K 5  a S s u f a n G e  E n a l  E n g  L O m m l S S l O h
conduc ts  tho rough ,  ob jec t i ve  i nves t i ga t l ons  and  hea r ings  and  tha t  i t

.  However ,  we  were  unab le  to  comp le te  ou r  comp l iance  aud i t .  O f f i c i a l s  o f
t h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  ( C o m m i s s i o n ) ,  c i t i n g  c o n f i d e n t i . a l i t y
res t r i c t i ons ,  den ' i ed  ou r  aud i to rs  access  to  ce r ta in  ope ra t i ng  reco rds  i nd  we
the re fo re  were  unab le  to  i ndependen t l y  de te rm ine  whe the r  t h l  Commiss ion  i t
c o m p l y i n g  w i t h  a l l  a p p l i c a b l e  l a w s  a n d  p r o c e d u r e s .  B e c a u s e  o f  t h i s ,  . n d ' '
because  the re  i s  no  o th -e r  i ndependen t  rev iew  o f  Commiss ' i on  ac t i v i t i es ,  t ha

d o c u m e n t s  i t s  d e c i s i o n s  f o r  d j s m i s s i n g -  c o m p l a i n t s  o r  d i s i i p l i n l n g  j u d g e s .
Further,  wi thout an ef fect ive system of checks and balances, t t .  io i . ; i i ; iex is ts  tha t  the  Commiss ion  may be  abus ing  i t s  au thor i ty  by  w iongfu l  1y
d i s m i s s i n g  c o m p l a i n t s  a g a i n s t  j u d g e s  w i t h o u t  L a u s e  a n d  j u s t i i i c a t i o n .

GoYernmen t  en t i t i es  and  emp loyees  a re  accoun tab le  to  the  pub l i c  and  to
o the r  b ranches  o f  gove rnmen t .  l , / h i ' l e  no t  a lways  spec i f i ed  bv  l aw ,  t h i s
accoun tab i ' l i t y  i s  l nhe ren t  i n  ou r  gove rn ing  p rocess  th rough-  app rop r ia te
checks  and  ba lances .  Accoun tab i f i t y  l s  genera i l y  es tab l i sh6a  td roug jn  the
independent  audi t  process or  through somJ independent  overs ight  bodv- .  An
independen t  aud i t  agency  p rov ides  an  ob jec t i ve  eva lua t i on  o f  i f r e .ex ien t  t o
wh ich  gove rnmen t  o f  f  i c l a l  s  a r9  fa i t h fu l1y ,  e f  f  i c i en t l y  and  .  e f f ec6ve iy
c a r r y i n g  o u t  t h e i r  r e s p o n s i b i l i t i e s .  T o  e n s u r e  t h a t  t h e r e  r s  a  p r o p e r
assessmen t  o f  accoun tab i ' l i t y ,  an  aud i t  o rgan iza t i on  mus t  have  fu l l  access ' t o
reco rds .  Deny ing  aud i to rs  access  to  reco rds  resu l t s  i n  an  aud i t  scope
i  mpa i  rment .

.  Scope  lmpa ' i rmen ts  l nc lude - fac to rs  ex te rna l  t o  t he  aud i t  o rgan iza t i on
wh ich  can  res t r i c t  t he  aud i to r r s  ab i l i t y  t o  render  ob jec t i ve  op i i i ons  and
conc lus fons  on  the  en t i t y .  Examp ' l es  o f  ex te rna l  aud i t  scope  impa i rmen ts
inc lude  deny ing  aud i to rs  access  to  sou rces  o f  i n fo rma t ion ,  i uch  i t  books ,
reco rds ,  and  suppo_r t i ng  documen ts ,  and  deny ing  aud i to rs  the  oppor tun i t y  t ;
mee t  w i th  o f f i c i a l s  and  emp loyees  o f  t he  o rgan iza t i on  under  

' aud i t .  
Such

impa i rmen ts  p roh ib i t  t he  aud i t  o rgan iza t i on  f rom de te rm in ing  whe the r  t he
aud j tee  i s  ope ra t i ng  l n  acco rdance  w i th  the  l aw .

T h e  C o m m i s s i o n  c l t e d  t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  o f  S e c 6 o n s  4 5  a n d
4 5  o f  t h e  J u d i c i a r y  L a w  a s  a  b a s i s  t o  d e n y - u s  a c c e s s  t o  c e r t a i n  n o n - p u b l i c
o p e r a t i n g  r e c o r d s . . .  T h j s  ] . "  p r o v i d e s  t h a t  a ' l l  c o m p l a i n t s ,  c o r r e s p o n d e n c e ,
Commiss ion  p roce_ed ings  and  t ransc r ip t s  t he reo f ,  o the r  p .p . r s  and  da ta  and
r e c o r d s  o f  t h e  C o m m i s s ' i o n  a r e  c o n f i d e n t i a l  a n d  s h a l l  n d t ' b e  m a d e  a v a i l a b l e
to  anyone  o the r  t han  the  Commiss jon ,  i t s  des igna ted  s ta f f  pe rsonne ' l  and  i t s
agen ts  i n  t ! "  pe r fo rmance  o f  t he i r  power  and  du t i es .  I ' f  t he  Commiss ion
de te rm ines  tha t -  a .  j udge  be  admon ished ,  censu red ,  removed  o r  re t i r ed ,  t he
d e t e r m i n a t i o n  o f  t h e  C o m m i s s i o n ,  i t s  f t n d i n g s  a n d  c o n c l u s i o n s  s h a l  I  b e  m a d e
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pub l  i  c . However, al I inves t iga t ive  and pre-hear lng  records  rema. ln
c o n f i d e n t i a l .

The  Commiss ion  has  success fu l l y  re jec ted  reques ts  fo r  non -pub l i c  reco rds
1l ! f , .  _p.ast.  The New York County di str ict  attorney (Stern V. Morgenthau
62 NY 2d 331 [1984])  issued a subpoena to  the iommiss ion de i landing
produc t l on  o f  a l1  . comp la in t s ,  co r respondence ,  l e t t e rs ,  i nves t i ga t i ve  repo r t l
a ld  t ransc r ip t s  wh ich  the  Commiss ion  ma in ta ined  conce rn ing  J  ma t te r  wn icn
the  Commiss jon  was  i nves t i ga t i ng .  A l though  the  

' l ower  
c6u r t s  den ied  the

C o m m i s s i o n r s  m o t i o n  t o  q u a s h  t h e  s u b p o e n a ,  t h e  C o u r t  o f  A p p e a l s  h e l d - . t h a t
Commjss ion  reco rds  were  exempt  f rom g rand  j u ry  sc ru t i ny .

In  ano the r  case ,  t he  Commiss ion  on  Jud ' i c i a ' l  Nomina t i on  (CJN)  reques ted  
' '

non -pub l i c  reco rds  f rom the  Commiss ion  conce rn ing  nom ' inees  tb  the  Cour t  o f
Appea ls .  CJN cons ide rs  and  eva lua tes  the  qua l i f i ca t i ons  o f  cand ida tes  fo r
appo in tmen t  t o  the  Cour t  o f  Appea ls .  The  Commiss ion  den ied  access  based  on
the  con f i den t i a l i t y  p rov i s ions  o f  t he  Law.  Subsequen t l y ,  t he  Leg is la tu re
amended Sect ion 45 of  the Judic iary  Law to a l low the Gbvernor ,  t -he State
Sena te ,  and  the  Commi  ss ion  on  Jud ic ia l  Nomina t i on  to  rece i ve  ce r ta in
s ta tu to r i l y - spec i f i ed  Commiss ion  reco rds  w i th  respec t  t o  j ud i c ia l
nomina t i ons .  However ,  t he  amended  law  does  no t  pe rm i t  un l im l ted  access  to
C o m m i s s i o n  r e c o r d s .  T h e r e f o r e ,  d S  a  r e s u l t  o f  t h e  c o n f i d e n t i a l i t y
p rov i s ions ,  t he  Law as  cu r ren t l y  w r i t t en  and  i n te rp re ted  by  the  Commiss ion ,
does  no t  a l l ow  fo r  any  gove rnmen t  o rgan iza t i ons  to  mon i to r  o r  rev iew  a l i
Commi  ss ion  ac t i v i t i  es .

-  Du r ing  ou r  rev iew  o f  t he  Commiss ion rs  pub l i c  reco rds ,  we  no ted  tha t  t he
Commiss ion  has  a l l owed  ce r ta in  ou ts ide  con t rac to rs  ana  the i r  .  emp loyees
access  to  con f i den t i a l  i n fo rma t ion .  When  we  inqu i red  to  Commis i i qn
o f f i c i a l s  abou t  t he  d i sc losu re  o f  t h i s  i n fo rma t ion  they  i nd i ca ted  t t r i t
access  to  i n fo rma t ion  was  necessa ry  fo r  t he  con t rac to rs  to  pe r fo rm the i r
work  and  tha t  t hey  were  cons ide red  to  be  agen ts  o f  t he  commiss ion .

Sec t l on  46 ,  wh ich  dea ls  w l th  the  b reaches  o f  con f i den t i a l i t y ,  re fe rs  to
lgen ts  o f  t he  Commiss ion .  The  rg fe rence  to  agen t  i n  Sec t i on '45  o f  t he
Jud ic ia ry  Law cou ld  be ,  and  apparen t l y  has  

-been ,  
i n te rp re ted  by  the

Commiss ion  to  pe rmf t  i t  t o  p rov ide  access  to  agen ts  o f  t he  C immiss ion  where
such  access  i s  necessa ry  fo r  t he  agen ts  to  -a r r y  ou t  t he i r  du t i es .  } / e
t h e r e f o r e  a s k e d  i f  o n  a  s i m i l a r  b a s i s ,  t h e  C o m m i i s i o n  c o u l d  d e s i g n a t e  t h e
C o m p t r o l l e r ' s  a u d i t o r s  a s  a g e n t s .  C o m m i s s i o n  o f f i c i a l s  r e s p o n d e d  t h a t  i t
wou ld  be  i napprop r ia te  to  p rov ide  such  des igna t i on  to  ou r  aud i i o " t .

Commiss ion  o f f i c fa l s  need  no t  l ook  any  fu r the r  t han  the i r  own  ope ra t l ons
to  unders tand  the  d i f f i cu l t i es  o f  ca r r y ing  ou t  manda ted  ob jec t i ves  when
den ied  access  to  reco rds .  I n  t he i r  1989  an ru . ra l  repo r t ,  CommisJ ion  o f f i c i a l s
d i scuss  p rob lems  w i th  access  to  sea led  o r  o the r  con f i den t j a l  cou r t  reco rds
f rom judges  who  a re  the  ta rge ts  o f  comp la jn t s .  Acco rd ing  to  the  repo r t ,  t he
C o m m i s s i o n  h a s  e n c o u n t e r e d  d i f f i c u l t y  i n  e x p e d i t i o u s ' l y  o b t a i n i n g ' r e q u i r e d
mate r ia l  w i th  respec t  t o  reco rds  e i t he r  under  cou r t  sea ' l  

-  
o r  made

con f iden t i a l  by  s ta tu te .  I t  i  s  o f ten  the  case  tha t  t he  j udge  w i th
i u r i s d i c t i o n  o v e r  t h e  r e q u i r e d  f i l e  i s  a l s o  t h e  j u d g e  u n d e r  i n v e s t i g a t i o n .



In one instance, a judge p' laced his records under court  seal  af ter  ac o m p l a i n t  w a s  l o d g e d  a g a i n s t  h i m .

The annua l  repor t  s ta tes  tha t .  no  judge shou ld  be  sh ie lded f rom properinqu i ry  because the  a l leged misconduct  i s 'under  cour t  sea l .  I t  fu r ther  saystha t  any  concern  tha t  re ' leas ing  such f i les  to  the  Commiss ion  , ia i ;compromise  innocent -par t i c ipants .o i  the  proceed ings  shou ld  be  a l layed uv  i f , .s t r i c t  con f ident ia l i t y  mandate  wh ich  wouta  cover 'such f i les  u fon  rece ip t  bythe  Commiss ion-  The repor t  conc ludes  tha t  the  Commiss ion-c i 'nno t  d ischargeI t s  o w n  m a n d a t e  w i t h o u t  e x p e d i t i o u s  a c c e s s  t o  c o n f i d e n t i a l  f i l e s . . w h e nci  rcumstances warrant.

Jus t  as  the  Co,mmiss ion  re -qu i res  access  to -conf ident ia l  f i l es  to  car ryout  i t s  mandate ,  t .h "  Compt ro l le r ' s  0 f f i ce^requ i res  access  to  car ry  ou t  i t scons t i tu t iona l  mandate .  l Je  ind ica ted  to  Commiss lon  o f f iC ia j ;  tha f  no i -on ivwou ld  we be  sub iec t  to  the  same conf ident ia l i t y  p rov is ions  o f  the  Jud ic ia ryLaw, but we would also be _subject  to restr ict ions included in the Freedom ofInformat ion Laws .which- would i rec ' lude us f rom mai i . ; -p;bi i . ' .n l i  o" t .  i l , . t  i  she ld  to  be  conf ident ia r  by  Sec t ions  45  and 46  o f  the"J rd i ; i ; t ' i . r .
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a t ' t  0 n .

Without  comple te  access  to  Commiss ion  records  we cannot  de terminew h e t h e r  t h e  C o m m i s s i o n  h a s  m a d e  a p p r o p r i i t e ' a n d  e f f i c i . n i " ' r r .  o f  S t a t eresources ,  has  conducted  thorough l r i vesd iga t ions  ind  near ings  In  compl iancewith laws and -  p-rocedures,  a;d has doicumented i ts determinat ions ford i s m i : : l l g  .  c o m p l a i n t s  o r  d i s c i p ' r i n i n g  j i l g ; ; . '  s i n c e  t h e  c o m m i s s i o n  w a sestabl  i .shed, there .  lepqrtedrv , Iuu.  
-ue-en- ' ib- ,oeo 

iorpr" i . t ,  of  judic iarmisconduct ,  o f  w l i c f r  
'  

7 ,615 (7L .  psrcent )  
-  

have been d ismissed w i thoutinves t iga t ion .  Dur ing  1997 and _ '19gg,  ih " '  commiss ion-  i . i "o  on  1 ,906compla in ts ,  inc lud i  ng  
-  

l , z7L  compl? in t i  . t i i n t t  s ta te  judges  and 63bcompla in ts  aga ins t  town ius t i ces .  The Commi ls ion- inves t iga ted  on ly  152 (Lzp e r c e n t )  c o m p l a i n t s  a g a i n s t  S t a t e  j u d g e s ; r d  2 3 8  ( 3 7  p e r c e n t )  c o m p l a i n t saga lns t  town jus t i ces .  The remain ing  i ,1 t9  compl . i ; t s  " ; ; i ; r ;  s ra te  judgesand 397 compla in ts  aga ins t  town jus t i ces  were  d ismt isea .  
" - i i i - r t igher  

cour ts ,t h e  c o m m i s s i o n  i n v e s i f g a t e d  o n l y - 5 3 - o r  + l o  ( r i  p e r c e n t )  c o m p l a i n t s  a g a i n s tsupreme cour t  judges  ana z  o r  2s .  (e  p . r . - .n i i -compla in ts  aga ins t  appe l la tejudges '  The Commiss ionrs  comp)a in l  j t . t i t t i t s  do  no t  d i i i i ngu ish  be tweenj u d g e s . o n  t h e  A p P e ] l a t e  D i v i s i o n  a n d  j u d g e s  o n - t h .  C o u r t - o i - n p p . . r s .  T h e r eare  on ly  seven judges  on  the  cour t  o r  npp. . t t  and the  Commiss ion  wants  topro tec t  the  ident j t y  o f  those judges  who a i "e  ta rge ts  o f  comf ia in ts .  Becauseour  aud i to rs  d id  no t  have icc"ss  to  commi  s r ion  " " .o "J i ,  
-  

* "  cou ld  no t
: : : : iT l : : .  

.1"^- I : : . 'o11 
lhe.  co.m.mi ssion inv; ; ; igated ,  

-  
h ish; ;  percentase oftftcomplaints .agiinst town justi;;; ' ;;.;" 's=iJ.,o j*nlr," 'T;3' #"u."."J,i,T. .: ldeterll+:. glr:=ther rthe c,ommi ss,ion = for rowed prft. p"6..iu".r- wr,ffi-#,w

Fur the r ,  i f  t he  Commiss ion  de te rm ines  tha t  a  j udge  shou ld  be  admon ished ,censu red ,  removed  o r  re t i r ed ,  t he  j udge_q .n  
l . ques t l he  cou r t  o f  Appea ls  tor e v i e w  t h e  C o m m j s s i o n ' s  d e t e r m i n a t i o n .  T h e  C o u r t  o f  A p p e a l i  . . n  t h e n  e i t h e ra c c e p t  o r  r e i e c t  t h e  C o m m i s s i o n ' s  d e t e r m i n e d  s a n c t i o n ,  i m p o s e  a  d i f f e r e n ts a n c t i o n '  - o r  i m p o s e  n o  s a n c t i o n .  T h i s  a p f e . r i  i o  b e  a n  i n h e r e n t  c o n f l i c t  o fi n te res t  i n  t ha t  t he  Cour t  o f  Appea l r , ' i r n i . f ,  i s  a  body  whose  members  the
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C o m m i s s l o n  f s  r e s p o n s l b l e  f o r  h a . n d l i n g . c o m p ' l a i n t s  a g a l n s t ,  l s  r u l l n g  o nC o m m i s s i o n d e t e r m . i n a t i o n s o f s a n c t j o n s t o b e i m p o s e d . �

Sec t lon  45  o f .  the  Judfc ia ry  Law has ,  ln  e f fec t ,  a l lowed the  Commiss ion
on Jud ic ia l  Conduct  to  sh ie ld  i t se l  i  f rom independent  rev iew o f  i t s
opera t ing  ac t iv i t ies .  Because o f  th is  lack  o f  independent  rev iew and
accountab i l i t y ,  we recommend tha t  the  Commiss ion  propose leg is la t ion  t ;provi .de speci f ic  statutory author izat ion for  access b! ,  t r , "  Stat i  comptrol ler
to  the  Commiss i .onrs  _non-pub l ic  opera t ing  records  to  a l low fo r  e f fec t i ve
independent  rev iew o f  Commiss ion  

'ac t i v i t ies .  
Th is  cou ld  be  accompl !shed

w i t h o u t  v i o l a t i n g  t h e  c o n f i d e n t i a r i t y  o f  t h e  j u d g e s  i n v o l v e d .

. Recormendation

Propose l .egi l lat lon to provlde speci f ic  statutory author lzat lon for
access  by  the  Sta te  Compt ro l le r  to  Commiss ion  on  Jud ic ia l  Conduct
non-pub l ic  op^era t ing  records  fo r  aud i t  purposes .  Such leg ts la t ion  wou ld
a l low fo r  e f fec t i ve  independent  rev lew o f  

'Commiss ion  
ac t i i i t i es ,  improve

a c c o u n t a b i l i t y ,  a n d  e n h a n c e  t h e  c r e d l b j l i t y  o f  C o m m i s s i o n  o p e r a t i o n s .


