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B. Results of Examination

In reviewing the financial management practices of the Commission,
nothing came to our attention that would lead us to believe that the
Commission was not operating in accordance with sound fiscal practices. We
were satisfied that there was sufficient documentation to support the
specific financial transactions we selected for review.

However, we were unable to complete our compliance audit. Officials of
the Commission on Judicial Conduct (Commission), citing confidentiality
restrictions, denied our auditors access to certain operating records and we
therefore were unable to independently determine whether the Commission is _
complying with all applicable laws and procedures. Because of this, and”
because there is no other independent review of Commission activities, the
Commission operates without appropriate independent oversight of its
activities. The public, therefore, Tlacks assurance that the Commis<ioh
conducts thorough, objective investigations and hearings and that it
documents its decisions for dismissing complaints or disciplining judges.
Further, without an effective system of checks and balances, 'the potential
exists that the Commission may be abusing its authority by wrongfully
dismissing complaints against judges without cause and justification.

Government entities and employees are accountable to the public and to
other branches of government. While not always specified by law, this
accountability 1is finherent 1in our governing process through appropriate
checks and balances. Accountability fis generally established through the
independent audit process or through some independent oversight body. An
independent audit agency provides an objective evaluation of the extent to
which government officials are faithfully, efficiently and effectively

carrying out their responsibilities. To ensure that there is a proper
assessment of accountability, an audit organization must have full access to
records. Denying auditors access to records results in an audit scope
impairment.

Scope impairments 1include -factors external to the audit organization
which can restrict the auditor's ability to render objective opinions and
conclusions on the entity. Examples of external audit scope impairments
include denying auditors access to sources of information, such as books,
records, and supporting documents, and denying auditors the opportunity to
meet with officials and employees of the organization under audit. Such
impairments prohibit the audit organization from determining whether the
auditee is operating in accordance with the law. '

The Commission cited the confidentiality provisions of Sections 45 and
46 of the Judiciary lLaw as a basis to deny us access to certain non-public
operating records. This law provides that all complaints, correspondence,
Commission proceedings and transcripts thereof, other papers and data and
records of the Commission are confidential and shall not be made available
to anyone other than the Commission, its designated staff personnel and its
agents 1in the performance of their power and duties. If the Commission
determines that a judge be admonished, censured, removed or retired, the
determination of the Commission, its findings and conclusions shall be made




public. However, all investigative and pre-hearing records remain
confidential.

The Commission has successfully rejected requests for non-public records
fn the past. The New York County district attorney (Stern V. Morgenthau
62 NY 2d 331 [1984]) issued a subpoena to the Commission demanding
production of all complaints, correspondence, letters, investigative reports
and transcripts which the Commission maintained concerning a matter which
the Commission was 1investigating. Although the lower courts denied the
Commission's motion to quash the subpoena, the Court of Appeals held. that
Commission records were exempt from grand jury scrutiny.

In another case, the Commission on Judicial Nomination (CIN) requested ~
non-public records from the Commission concerning nominees to the Court of
Appeals. CJN considers and evaluates the qualifications of candidates for
appointment to the Court of Appeals. The Commission denied access based on
the confidentiality provisions of the Law. Subsequently, the Legislature
amended Section 45 of the Judiciary Law to allow the Governor, the State
Senate, and the Commission on Judicial Nomination to receive certain
statutorily-specified Commission records with respect to judicial
nominations. However, the amended law does not permit unlimited access to
Commission records. Therefore, as a result of the confidentiality
provisions, the lLaw as currently written and interpreted by the Commission,

does not allow for any government organizations to monitor or review all
Commission activities.

During our review of the Commission's public records, we noted that the
Commission has allowed certain outside contractors and their .employees
access to confidential information. When we inquired to Commission
officials about the disclosure of this information they indicated that
access to information was necessary for the contractors to perform their
work and that they were considered to be agents of the Commission.

Section 46, which deals with the breaches of confidentiality, refers to
agents of the Commission. The reference to agent in Section 46 of the
Judiciary Law could be, and apparently has been, dinterpreted by the
Commission to permit it to provide access to agents of the Commission where
such access is necessary for the agents to carry out their duties. We
therefore asked if on a similar basis, the Commission could designate the
Comptroller's auditors as agents. Commission officials responded that it
would be inappropriate to provide such designation to our auditors.

Commission officfals need not look any further than their own operations
to understand the difficulties of carrying out mandated objectives when
denied access to records. In their 1989 annual report, Commission officials
discuss problems with access to sealed or other confidential court records
from judges who are the targets of complaints. According to the report, the
Commission has encountered difficulty in expeditiously obtaining required
material with respect to vrecords "either under court seal or made
confidential by statute. It is often the case that the judge with
jurisdiction over the required file is also the judge under investigation.
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Commission is responsible for handling complaints against, 1is ruling on
Commission determinations of sanctions to be imposed.

Section 45 of the Judiciary Law has, in effect, allowed the Commission
on Judicial Conduct to shield itself from independent review of its
operating activities. Because of this Tlack of independent review and
accountability, we recommend that the Commission propose legislation to
provide specific statutory authorization for access by the State Comptroller
to the Commission's non-public operating records to allow for effective
independent review of Commission activities. This could be accomplished
without violating the confidentiality of the judges involved.

Recommendat ion

Propose legislation to provide specific statutory authorization for
access by the State Comptroller to Commission on Judicial Conduct
non-public operating records for audit purposes. Such legislation would
allow for effective independent review of Commission activities, improve
accountability, and enhance the credibility of Commission operations.




