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JUDICIAL COUNCIL OF THE

SECOND CIRCUTT

' - - -x

In  re

CHARGE OF JUDICTAL MISCONDUCT

, . - - - - - - - -x
!
I

JON O. NEWMAN, Chief  iJudge:

9 4 - 8 5 4 4

On June  9 ,  . L994 ,  comp la inan t  f  i l ed  a  conp la in t  w i th

the  c re rk ' s  o f f i ce  pu rsuan t  t o  the  Jud ic ia r  counc i r s  Re fo rm

a n d  J u d i c i a l  C o n d u c t  a n d  D i s a b i l i t y  A c t ,  2 8  U . S . C .  S  3 7 2 ( c )

( the  Ac t ) ,  and  the  Rures  o f  t he  Jud ic ia l  counc i r  o f  t he  second

c i r cu i t  Govern ing  conpra in t s  Aga ins t  Jud i c ia l  o f f i ce rs  ( t he

Loca r  Rures ) ,  cha rg ing  a  mag is t ra te  j udge  o f  t h i s  c i r cu i t  ( t he

mag is t ra te  j udqe)  w i th  n i sconduc t .

Background:

Compla inant

i n  D e c e m b e r  1 9 9 3 .  T h e
;

order  on  February  24 ; ,

S t i p u l a t i o n  a n d  O r d e r

i s  a  p ro  se  p la in t i f f  i n  an  ac t i on  f i l ed

magist rate judge entered a pret r ia l

1994 ,  and  the  pa r t i es  en te red  i n to  a

o f  D i s m i s s a l  o n  M a r c h  2 9 ,  1 9 9 4 .

A l l e g a t i o n s :

Compla inant  a l leges that  the d is t r ic t  cour t

sabo taged  h i s  l awsu i t  anc i  c l a ims  tha t  t he  mag is t ra te  j uc lge

I ' threatened 
Icomprainant ]  a t  the s tatus conferencel r  when,  in

response  to  compra inan t ' s  reques t  f o r  a  d i sm issa r ,  t he
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mag is t ra te  j udge  sa id ,  r " you  don ' t  ge t  one ,  t hese  l awyers  a re

go ing  to  take  a I I  you r  p rope r t y . ' r r  Conp la inan t  a l so  asse r t s

that  the magis t rate judgg refused to speak wi th  compla inant  in

p r i v a t e .  ]

I n  add i t i on  to l t he  a l l ega t i ons  aga ins t  t he

mag is t ra te  j udge ,  comp la inan t  c la ims  tha t  t he  p ro  se  c le rk  was

rude and t r ied to  harm compla inant 's  case,  that  the nagis t rate

j u d g e ' s  } a w  c l e r k  I i e d  t o  h i r n ,  t h a t  t h e  C l e r k ' s  O f f i c e  s t a f f

"d id  the i r  bes t  t o  g i ve  j t co rnp ta inan t l  bogus  i n fo rma t ion , r r  and

tha t  t he  d i s t r i c t  cou r t  t u rned  comp la inan t ' s  a t to rney  aga ins t

h i m .

Compla inant  asser ts  that  the course of  conduct

desc r ibed  i s  i l o rgan ized  c r ime . r l

D i s c u s s i o n :  
,

There is  no t fanscr ip t  o f  the s tatus conference in

which compla inant  a l leges the magis t rate judge threatened h in.

In  response to the a l legat ion,  the nagis t rate judge states

that  compla inant  and at torneys for  the severa l  defendants in

comp la inan t ' s  l awsu i t  appeared  be fo re  h i rn  fo r  a  s ta tus

conference,  that  the defense at torneys s tated that  they ! /ere

going to  move for  summary judgment ,  and that  compla inant

stated that  he was th ink ing of  wi thdrawing the case.  The

magist rate judge in formed cornpla inant  that ,  i f  compla inant  was

consider ing wi thdrawing the case,  he should do so prompt ly ,

because i f  the at torneys spent  t ime on mot ions for  summary
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judgment  and were successfu l ,  under  the Rures,  the at torneys
cour 'd  ask for  and could be awarded costs  to  be paid by
comp la inan t -  rn fo rn r , i ng  conp la inan t  o f  t he  poss ib i r i t y  t ha t ,
under  the  Ru les ,  cos ts  re ra ted  to  l i t i ga t i on  rnay  be  imposed
upon  h im  i s  no t  a  th , rea t '  The  nag is t ra te  j udge  may  p rope r l y
prov ide such in forma,Eion that  a  pro se l i t igant  might  want  toc o n s i d e r  i n  e v a r - u a t i n g  h i s ' p o s i t i o n .  A c c o r d i n g r y ,  t h i s
po r t i on  o f  t he  comp la in t , i s  d i sm issed  fo r  f a i l u re  to  a r l ege
m i s c o n d u c t ,  p u r s u a n t  t o  2 8  u . s . c .  S  3 7 2 ( c )  ( 3 )  ( A )  ( i )  a n d  R u l e4 ( c )  ( 1 )  o f  t h e  L o c a r  R u r e s .

To the extent  compla inant  asser ts  that  the
rnagis t rate judge ref lsed to  speak wi th  compla inant  in  pr ivate,
compta inan t  f a i l s  t o  i a f l ege  m isconduc t .  f t  i s  i napp rop r ia te
fo r  a  j ud i c ia l  0 f f i ce r  t o  engage  in  g  pa r te  conve rsa t i ons
w i th  a  pa r t y  t o  a  p roceed ing . t  Acco rd ing l y ,  t h i s  po r t i on  o fthe  comp la in t  i s  a r ro r  d i sn i ssed  fo r  f a i l u re  to  a r l ege
misconduc t ,  pu rsuan t  t o  2g
4  ( c )  ( 1 )  o r  . n "  ; r " " .  , r ; r . ,  

s  3 7 2  ( c )  ( 3 )  ( A )  ( i )  a n d  R u t e

To the extent  compla inant

m a g i s t r a t e  j u d g e , s  l a w  c l e r k  o r  a n y

:E;T" f"t ,"""*1:".r,.t?:Stred states Judses, canon 3A ( 4 )

al leges misconduct  by the

tnember of  the Clerkrs

r rA judge should.  accord to every.person who islega l l y  in te res t "g  
i f - . - i roceea ing ,  o r  theperson,s  tu ru : :1  fy l t  i i i n i  ro  be_n"a ia  accord ing

i i r i i3i"" l | ;  excepr as arltrrorized by taw, neitherrhe ;;;i.;;' "i_li#i,tr=ffi;lrutij;;::n":t,
a pending or  impending-p." l " "d ing.  r



o f f i ce  s ta f f ,  t he  conp la in t  i s  ou ts ide  the  scope  o f  t he  Ac t ,wh ich  app l i es  on l y  to  the  conduc t  o f  j ud i c ia l  0 f f i ce rs .  Thesepor t ions of  the compla int  are hereby d ismi-ssed pursuant  to2 8  u ' s ' c '  s  3 7 2 ( c )  ( 3 )  ( A )  ( i )  a n d  R u l e  4 ( c )  ( 4 )  o f  t h e  L o c a r .R u l e s .

The  C Ie rk  i s :  d i rec ted
o rde r  t o  the  comp la inan t  and  to
the  sub jec t  o f  t he  comp la in t .

S i g n e d :

to  t ransmi t  cop ies  o f  t h i s
the rnagis t rate judge who is

New york,
Ju ly  lg ,

N e w i y o r k
L 9 9 4
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