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UNITED STATES DISTRICT COURT

:::t::il_:=::T1_::_y1_:::1_ _______x
DORIS L.  SASSOWER,

Plaint i f f ,

aqainst

Hon. GUY MANGANO, PRESIDING JUSTICE OF THE
APPELLATE DIVISION, SECOND DEPARTMENT OF
THE SUPREME COURT OF THE STATE OF
NEW YORK, and the ASSOCfATE JUSTICES THEREOF,
GARY CASELLA and EDWARD SUMBER, Chief  Counsel
and Chairrnan, respect ively,  of  the GRIEVANCE
COMMITTEE FOR THE NTNTH JUDICTAL DISTRTCT,
GRIEVANCE COMMITTEE FOR THE NINTH JUDICIAL
DISTRICT, Does L-2O, being present members
thereof,  MAX GALFUNT, being a Special  Referee,
and G. OLIVER KOPPELL, Attorney General-  of  the
State of  New York,  d l l  in their  of f ic ia l  and
personal  capaci t ies,

e4 Civ.  45]-4 (JES)

MBIORANDUM OPINION
AND ORDER

Defendants.

- - - - - - - - -x

SPRIZZO, D. J.  :

Pursuant to 42 U.S.C. S 1983, plaint i f f  Dor is L.  Sassower,

appear ing pro se,  br ings the instant act ion against  defendants

Honorable Guy Mangano, Gary Casel l -a,  Edward Sumber,  Max GaIfunt,

former New York State Attorney General  G. Ol iver Koppel l ,  and the

Grievance Commit tee for the Ninth Judic ia l -  Distr ict  and i ts members

(col Iect iveIy rrdef endantsrr)  ar is ing out of  state discipl inary

proceedings which resul ted in the suspension of  her l icense to

pract ice l -aw.

depr ived her of

her l - icense to

Sassower

her r ight

c la ims, inter al ia,  that  defendants

to due process by conspir ing to suspend

pract ice law without grant ing a hear ing thereon

Pursuant to Federal  Rule of  Civ i I  Procedure 12 (c)  ,  defendants move



for  judgment on the pleadings on the grounds that the Court  lacks

subject  matter jur isdict ion and Sassower 's c la ims are barred by res

judicata,  absolute immunity,  and the E1eventh Amendment.  Pursuant

to Federal  Rules of  c iv i l  Procedure 12 (c)  ,  L2 (d) ,  and 56 (c)  ,

Sassower cross-moves for a prel iminary in junct ion and for summary

judgnent.

BACKGROUND

Pursuant to Judic iary Law S 90 (2) , defendant AppeI late

Divis ion,  Second Department of  the Supreme Court  of  the State of

New York ( the rrsecond Departmentt ' )  is  author ized to discipl ine

members of  the New York State bar wi th in the Second Department.

Complaint  ( r rcompl.  "  )  ! l  19 .  At  a l I  re levant t imes, def endant

Honorable Guy Mangano served as the presiding just ice of  the Second

Department.  Td. f l  19.  Pursuant to N.Y. Comp. Codes R. & Regs. t i t .

22,  S 691.4(a),  the Second Department appointed defendant Grievance

Commit tee f  or  the Ninth Judic ia l  Distr ict  ( the rrGrievance

Commit tee'r)  to invest igate and prosecute matters involv ing at torney

misconduct in the Ninth Judic ia l  Distr ict .  fd.  f l f l  20,  2I .

Defendants Gary Casel- Ia and Edward Sumber serve as Chief  Counsel

and Chairman, respect ively,  of  the Grievance Commit tee. fd.  f l f l  2a,

22. Defendant Max Galfunt is a special  referee appointed by the

Second Department to hear discipl inary matters prosecuted by the

Grj-evance Commit tee. Id.  l l  23.  At  a} l  re levant t imes, defendant G.

O1iver Koppel l  was the Attorney General  of  the State of  New York.

rd.  f l  24.

Pursuant to N.Y. Comp. Codes R. & Regs. t i t .22,  S 69L.4(c),
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the Grievance Commit tee may commence an invest igat ion of

professional  misconduct against  an at torney sua sponte or upon

receipt  of  a complaint  by the second Department or by any other

such commit tee. See N.Y. comp. codes R. & Regs. t i t .  22,  s

69I.4 (c)  .  Af ter  a prel iminary invest igat ion and upon a major i ty

vote of  i ts  fuI I  membership,  the Grievance Commit tee may 1) dismiss

the compraint ,  2)  concl-ude the matter by issuing a let ter  of

caut ion to the at torney, 3) conclude the matter by pr ivately

admonishing the at torney, 4) serve wri t ten charges upon the

attorney and hold a hear ing on the matter,  oy 5) recommend to the

Second Department that  d iscipl inary proceedings be inst i tuted. See

N.Y. Comp. Codes R. & Regs. t i t .22,  s 691.4(e).

In l -955, Plaint i f f  Dor is L.  Sassower was admit ted to the bar

of  the State of  New York.  In 1987 and l -988, two former c l ients of

Sassower f i led complaints wi th the Grievance commit tee against  her

relat ing to fee disputes.  compl.  f l  42.  on Jury 3r,  19g9, the

Grievance Commit tee f i led a report  wi th the Second Department in

rel-at ion thereto.  rd.  JM 4L, 42. on December 14, rgTg, the second

Departrnent author ized the prosecut ion of  a discipl inary proceeding

against  sassower.  rd.  ! l  55.  on February 6t  1990, the Grievance

Commit tee issued a discipl inary pet i t ion against  Sassower ( the

rrFebruary 1990 pet i t ion'r) .  rd.  ! l  59.  on February 8,  rggot sassower

was served with not j -ce of  the February t99o pet i t ion.  rd.

on May 8,  1990, pursuant to N.y.  comp. codes R. & Regs. t i t .

22,  S 69I. l -3(b) ( l - ) ,  the Grievance Commit tee f i led an order to show

cause with the Second Department seeking e court-ordered medical-



examinat ion of  Sassower to determine whether she was mental ly

incapable of  pract ic ing Iaw. Compl.  f l  66.  On october l -8,  1-990, the

Second Department granted the mot ion direct ing Sassower to be

examined by a qual i f ied medical  expert .  Id.  ! l  93.  Sassower refused

to comply wi th the October 18, l -990 order.  Id.

On January 25, 1"991-,  the Grievance Comnit tee f i led an order to

show cause with the Second Departnent seeking the imrnediate

suspension of  Sassower 's l icense to pract ice law for her fa i lure to

comply wi th the October 18, 1990 order.  Compl.  f l l l  85,93. By order

dated June 14, L99L, pursuant to N.Y. Comp. Codes R. & Regs. t i t .

22,  S 69L.L3(b)( l - ) ,  the Second Department granted the Grievance

Comrni t tee's mot ion,  thereby suspending Sassower 's I icense to

pract ice law pending her compl iance with the October l -8,  L99O order

( the rrJune 1,99L suspension ordert t ) .  fd.  Thereafter,  Sassower moved

by order to show cause for vacatur or modif icat ion of  the Second

Department 's June L99L suspension order and for a temporary

restraining order on the ground that the suspension of  her l icense

was rrunauthor ized and excessive punishment for  her at torney,s

legi t imate lega} chal lenge to I the]  October L8, I99O Order. ' ,  Id.  ! [ f l

97,  98.  On JuIy 15, L991, the Second Department denied Sassowerrs

mot j -on.  Id.  ! l  98 .

By mot ion dated July \9,  L99L, Sassower moved for l_eave to

appeal ,  inter al ia,  f rom the June 1991- suspension order to the New

York state court  of  Apneals ( the rrcourt  of  Appeals")  on the grounds

that the Second Department had fai led to comply wi th the

requirements of  N.Y. Comp. Codes R. & Regd. t i t .22,  S 69L.4 and



re lated case l -aw, thereby depr iv ing her of  her const i tut ional-  r ight

to due process. Compl.  ! l  LO7. On September 10, 1-99I,  the Court  of

Appeals denied Sassower 's mot ion for leave to appeal .  Id.  ! l  LL7.

on Apr i l  9,  L992, the Grievance Comnit tee issued sua sponte a

supplemental  pet i t ion against  Sassower al leging professional

misconduct in two previous cases ( the' tApr iJ-  : .992 supplemental

pet i t ion" )  .  Comp1. ! l  L27 .

on June 1-6,  L992, Sassower again moved to vacate the June 1,99I

suspension order on the ground that a recent decis ion,  fn re

Russakoff ,  79 N.Y.2d 52O (1-992),  required that the Second

Department hold a post-suspension hear ing and make factual  f indings

on the record.  Compl.  ! l  L34. By mot ion dated June 18, L992,

Sassower moved the Second Department to dismiss the Apr i l  L992

supplemental  pet i t ion,  ds weII  as the February l -990 pet i t ion,  on

the ground that both fa i led to comply wi th the provis ions of

Judic iary Law S 90 and N. Y. Cornp. Codes R. & Regs. t i t  .  22,  SS

69L.4(e) (4),  ( f ) ,  and (h).  Id. f l  l -35.  on JuIy 31-,  : . .992, the Second

Department denied Sassower 's mot ion to vacate the June l99L

suspension order and al I  other rel ief  requested by Sassower.  fd.  f l

L43.

Thereafter,  Sassower moved to appeal  as of  r ight  to the Court

of  Appeals the June L991, suspension order on the ground that her

const j - tut ional  r ight  to equal  protect ion had been denied. CompI.  ! [

r44. By order dated November 18, L992, the Court  of  Appeals

dismissed Sassower/s appeal  for  lack of  f inat i ty.  Id.  ! l  I45.

On January 28, 1,993, the Grievance Coinmit tee issued a second



discipl inary pet i t ion against  sassower ar is ing f rom f j -ve charges

f i led sua sponte by the Grievance Commit tee ( the nJanuary 1993

pet i t ion" )  .  compr.  f lJ I  l -51,  153 .  Between January 28 ,  l_993 and

February 22, L993, Sassower was served with not ice of  the January

l-993 pet i t ion.  rd.  ! t  155. on February 22, l -993, sassower moved to

vacate the January 1993 pet i t ion for  lack of  personal  jur isdict ion.

rd.  f l  1-56.

On March 25, L993, the Grievance Commit tee issued a th i rd

discipl inary pet i t ion against  Sassower based on addi t ional

al legat ions of  professional  misconduct ( the f lMarch i -993 pet i t ionr ' )  .

compl.  g t62.  on March 30, 1993, sassower was served with the

pet i t ion.r  ld.  11 L62. on Apr iJ-  L4,  rgg3, sassower moved. to vacate

the March 1993 pet i t ion for  l -ack of  personal  jur isdict ion because

of improper service of  process. fd.  JI f l  L64, 1_72.

on Apr i r  28,  1993, sassower inst i tuted an Art ic le 78

proceeding against  Honorable Guy Mangano, dS presiding just ice of

the Apper late Div is ion,  second Department,  Max Garfunt,  ds speciar

Referee assigned to hear discipl inary pet i t ions,  and Edward Sumber

and Gary caserra,  as chairman and chief  counsel ,  respect ively,  of

the Grievance Commit tee for the Ninth Judic ia l  Distr ict .  ConpI.  ! [

166- rn that  act ion,  Sassower c la imed that the defendants fa i led

to comply wi th jur isdict ional  pre-pet i t ion procedures under N.y.

Comp. Codes R. & Regs. t i t .22,  S 691.4(e) and ( f ) .  Id.

'  Sassower cLai_ms herein that  the
fai led to personal ly serve her wi th not j_ce of
March 1,993 pet i t ions,  as required by Judic iAry
1f l  15s,  L62.

Grievance Commit tee
the January 1-993 and
Law g 90 (6).  Compl.



On May 24, 1993, whi le the Art ic le 78 pet i t ion was pending,

the Second Department denied Sassower 's mot ions to vacate the

January 1-993 and March L993 pet i t ions.  Compl.  ! [  L7L. On June L4,

l -993, Sassower moved to reargue/renew the Second Department 's May

24, t993 order.  Id.  t t  L72.

In the Art ic le 7B proceeding, defendants moved to dismiss on

the grounds of  fa i lure to state a c la im and the statute of

I imi tat ions.  See Sassower/s Pet i t ion for  a Wri t  Of Cert iorar i  f i led

as Sassower Exh. 2A (rrCert .  Pet 'n.r ' )  at  A-20. On July 2t  1993,

Sassower cross-moved to amend her Art ic le 78 pet i t ion to plead an

al leged rrpattern of  abusive and harassing conductI  by the

defendants.  Compl.  ! [  I73.  By order dated September 20, L993, the

Second Department denied Sassower 's June 14, L993

reargument/renewal-  mot ion,  granted the defendants,  mot ion to

dismiss the Art ic le 7 B pet i t ion rron the meri ts,  r r  and denied

Sassower 's rel ief  requested in her cross-mot ion.  Id.  f l l l  L82, 183,

1 a R .  / -ar l  Dot,  n.  at  A-21 .LvJ t

On November L9 ,  1993, Sassower moved the Second Department

for,  inter al ia,  d ismissal  of  the February 1990, January L993, and

March 1-993 discipl inary pet i t ions.  Compl.  ! {  189. In addi t ion,

Sassower sought t ransfer to another judic ia l  department on the

ground that the Second Department knew that the discipl inary

proceedings against  her were somehow rrvoid."  fd.  f l  19O. On January

24, l -993, Sassower appealed the Second Department 's dismissal  of

her Art ic l -e 78 pet i t ion and denial  of  her cross-mot ion on the

grounds that f )  the Second Department actbd in a f raudulent and
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cr iminal  manner,  2)  the Second Department i rnproper ly reviewed i ts

own conduct in an Art ic l -e 78 proceeding against  i t ,  and 3) the

rropen-ended inter im suspension orders and the discipl inary

mechanismrr v io lated her r ights to due process, equal  protect ion and

free speech. Id.  t l  198; Cert .  Pet/n.  at  A-93 to A-94.

By order dated January 28, 1-994, the Second Department denied

Sassower 's November L9, L993 dismissal / t ransfer mot ion.  Compl.  ! [

20L. By decis ion dated May L2, I994, the Court  of  Appeals

dismi-ssed Sassower 's appeal  taken from the Second Department,s

dismissal  of  the Art ic le 78 proceeding and denial  of  her cross-

mot ion on the grounds that her appeal  1)  lacked f inal i ty and 2) did

not direct ly involve a substant ia l  const i tut ional  quest ion.  fd.  JI

2O9. On September 29, 1994, the Court  of  Appeals denied Sassowerrs

mot ion to reargue i ts May 12, 1994 order.  See Cert .  Petrn.  at  A-23.

In October L994, pursuant to 28 U.S.C. S 1257(a),  Sassower

f i l -ed a pet i t ion in the Uni ted States Supreme Court  for  cert iorar i

to review the June 1991 suspension order,  which had become f inat

when the New York Court  of  Appeals denied reave to appear.z see

Cert .  Pet 'n.  at  1.  Sassower sought a wr i t  of  cert iorar i  on the

grounds that 1-)  N.Y. Comp. Codes R. & Regs. t i t .  22,  S 69I.4 is

unconst i tut ional  on i ts face and as appl ied,  2)  New York Judic i -ary

Law S 90 is unconst i tut ionat in fa i r ing to provide for a post-

suspension hear ing,  and 3) the second Department appl ied the

2

appears
denying
also the

fn her pet i t ion for  a wr i t  of  cert iorar i ,
to appeal  f rom the New York Court  of  Appeals

Ieave to appeal-  d i rect ly the June l_991 suspension
dismissal  of  the Art ic le 7B proceeding.

Sassower
deci-s ions
order and

1_1



statutory discipl inary provis ions in an unconst i tut ional-  manner.

See id.  at  16-25. fn her pet i t ion for  cert iorar i ,  Sassower fur ther

states that  r r the const i tut ional  issues were raised in the Appe1late

Divis ion,  Second Department,  the or ig inat ing court  in th is

proceeding.rr  Id.  at  A-89, f , .1.  On May 15, L995, the Supreme Court

denied Sassower 's pet i t ion for  a wr i t  of  cert iorar i .  See Sassower

v.  Mangano, 115 S.Ct.  1961- (L995).

On June 20, L994, Sassower f i led the instant act ion,  c la iming

that L) N.Y. comp. Codes R. & Regs. t i t .22,  SS 69I.4(1)(1) and

691.2 are unconst i tut ional-  on their  faces and as appl ied,  compl.  ! [ ! [

21,O ,  2L1,,  2)  def endants acted under color of  state 1aw to t 'wi l fu l Iy

and mal- ic iously ' r  v io late her const i tut ional  r ights by,  inter aI ia,

conspir ing to depr ive her of  her l icense to pract ice law, id.  f l l i

236 ,  247 ,  and 3 )  defendants intent ional ly inf l ic ted emot ional

distress upon her,  id.  ! i  25L. Sassower seeks, inter aI ia,

declaratory judgment,  d ismissal  of  the June 1991 suspension order,

reinstatement of  her l icense to pract ice law, compensatory and

puni t ive damages, at torney's fees and costs.  Id.  ! l  25I .  On

September 28, 1,995, the Court  issued a decis ion on the Record

denying Sassower 's appl icat ion for  a temporary restraining order on

the ground that Sassower had fai led to establ ish the need for

emergency rel ief .  See Transcr ipt  dated September 28, 1-995 at  25.

Pursuant to Federal  Rule of  Civ i l  Procedure L2 (c)  ,  defendants

move for judgment on the pleadings.3 Pursuant to Federal  RuIe of

3 Because both part ies f i led vol-uminous af f idavi ts relat ing
to defendants '  mot i  on -  the Court  t reats defendants /  mot ion for
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Civi l  Procedure 41(b),  defendants also move to dismiss on the

ground that Sassower fa i led to comply wi th th is Court 's  November 4,

1-995 order direct ing her to f i le wi th th is Court  copies of  a l l

documents f i l -ed in the New York State court  proceedings relat ing to

the cl-aims raised herein. Pursuant to Federal  Rules of  Civ i l

Procedure 12 (c) ,  (d)  ,  and 56 (c)  ,  Sassower cross-moves for a

prel iminary in junct ion and for summary judgment.a In addi t ion,

Sassower moves for reconsiderat ion of  the denial  of  her mot ion for

recusal-  of  th is Court .  See Transcr ipt  dated October 27, 1-995 at  6-

8.

DISCUSSION

On October 26, Lggs, one day pr ior  to oral-  argument on al l

outstanding mot ions, Sassower f i led a mot ion for recusal  pursuant

to 28 U.S.C. S 144 on the ground that the Court  held a personal

judgment on the pleadings as a mot ion for summary judgment pursuant
to Federal-  Rule of  Civ i l  Procedure 1,2(c).  See, e.s. ,  Hanson v.
McCaw Cel lu lar  Communic.  ,  77 F.3d 663 (2d Cir .  1996).

o At one point  in these proceedings, Sassower asserted that
she had not cross-moved for summary judgment.  See Transcr ipt  dated
September 28, 1-995 ("Sept.  28,  1-995 Tr.rr)  at  31--33. However,  on
June 26, 1995, Sassower f i led arrMemorandum Of Law In Opposi t ion To
Defendants 'Mot ion For Dismissal  On The Pleadings And In Support  Of
Summary Judgment And Sanct ions fn The Plaint i f f ,s Favor i l
accompanied by a Statement Pursuant to Local  RuIe 3 (g) ,  which is
relevant only to a mot ion for summary judgment.  In Sassower 's
af f idavi t  in support  of  her cross-mot ion,  she expl ic i t ly  requests
"that a summary judgment in Plaint i f f 's  favor as to l iabi l i ty  be
granted.rrsee Aff idavi t  of  Dor is L.  Sassower Sworn to June 23, 1-995
71 32. Moreover,  at  oral  argument,  Sassower stated, I ' f  submit ted rny
summary judgment papers June 23, [1995]."  Sept.  28,1995 Tr.  at  20.
Thereafter,  Sassower argued that her mot ion papers do not seek
summary judgment.  However,  because Sassower concedes that her
mot ion seeks af f i rmat ive rel ief  on the meri ts,  the Court  construes
her not ion as one for summary judgment.

10
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bias against  her.  At  oral  argument on October 27, 1-995 the Court

denied Sassower,s mot ion both as unt imely and as lacking in rner i t

because i - t  a l leged at  best a dissat isfact ion wi th the Court 's

rul ings. on March 8,  t996, Sassower f i led a mot ion for

reconsi-derat ion of  her recusal  mot ion on the ground that the

I 'Court 's  conduct has been mal ic iously calculated to in jure" her.

That mot ion was based upon an assert ion that the Court  imposed upon

her a short  deadl ine to f i le her mot ions.  However,  s ince the Court

al-so imposed the same deadl ine upon the defendants,  Sassower 's

renewed recusal  mot ion l ikewise must be denied. See United States

v.  Br inkworth,  68 F.3d 633, 639 (2d Cir .  1.995) (af f i rming denial  of

recusal  rnot ion f i led soon af ter  adverse rul ings and eight days

pr ior  to t r ia l ) ;  see also Apple v.  Jewish Hosp. and Medical  Ctr . ,

a29 F.2d 326, 333 (2d Cir .  1-987 )  (prompt appl icat ion of  recusal

mot ion required to avoid r isk that  moving party delay his

appl icat ion unt i l  af ter  adverse rul ing).

Turning to the meri ts of  the c la ims asserted in th is act ion,

i t  is  c lear that  Sassower 's c la ims must be dismissed because the

Court  lacks subject  matter jur isdict ion to resolve them. I t  is

wel l -  establ ished that a federal  d istr ict  court  is  one of  or ig inal ,

and not appel late,  jur isdict ion and therefore has no subject  matter

jur isdict ion to review state court  decis ions.  See Distr ict  of

Columbia Court  of  Appea]s v.  Feldman, 460 U.S. 462, 482 (1983) ;

Atlant ic Coast Line R.R. v.  Brotherhood of  Locomotive Enqineers,

398 U.S. 28t- ,287 ( I97O);  Rooker v.  Fidel i tv Trust ,263 U.S. 4L3,

415-16 (1-923).  Therefore,  an aggr ieved stbte court  I i t igant must

1l
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pursue his c la ims direct ly in the state appel late courts and

ul t imately to the Uni ted States Supreme Court .  See Feldman, 45O

U.S. at  476; Rooker,  263 U.S. at  4L5; Tanq v.  Appel late Div is ion,

487 F.2d 138, L4L (2d Cir .  L973),  cert .  denied, 416 U.S. 906

(Le74).

Moreover,  the Rooker-Feldman doctr ine bars not only c l -a ims

which would involve direct  review of  a state court  decis ion,  but

also c la ims which are ' r inextr i -cabIy intertwinedrr  wi th a state court

decis ion or which seek rel ief  that ,  i f  granted, would modify a

state court  decis ion.  See Feldman,460 U.S. at  483, n.161 Rooker,

263 U.S. at  4L6.

Here, Sassower chal lenged the June 1-991- suspension order

direct ly in the Second Department and col lateral ly in the Art ic le

78 proceeding. Thereafter,  Sassower pressed both her statutory and

const i tut ional  chal lenges to the June L99I suspension order and to

the New York State bar discipl inary rules upon which they were

issued, in the state appel late courts and ul t imately in the Supreme

Court .  Indeed, Sassower raised al I  of  the c l -a ims asserted herein

in the state court  and in her pet i t ion for  a wr i t  of  cert iorar i ,

including claims that N.Y. Comp. Codes R. & Regs. t i t .22,  S 691.4

is unconst i tut ional  on i ts face and as appl ied,  and that New York

Judic iary Law S 90 is unconst i tut ional-  in fa i l ing to provide for a

post-suspension hear ing.  See Cert .  Petrn.  at  L6-25, A-89 n.1.

Because al- I  of  the rel ief  requested herein would necessar i ly

involve direct ,  ot  at  a minlmum indirect ,  review of  the propr iety

of  those state court  decis ions,  sassoi , rer 's craims must be

I2
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dismissed. See Rooker,  263 U.S. at  4L5-I6;  Feldmant 460 U.S. at

482i  Campbel l  v.  Greisberqer,  No. 1-77L, 1996 WL L56O4t at  *4-S (2d

Cir .  Mar.  28,  1996) .

In Feldman, the plaint i f fs,  unsuccessful  appl i_cants to the

Distr ict  of  Columbia Bar,  brought act ions in federal  d istr ict  court

c la iming that the state court  had violated their  federal  statutory

and const i tut ional  r ights by denying their  pet i t ions for  waivers of

state bar provis ions.  The Supreme Court  d ist inguished between the

two types of  c l -a ims raised in Feldman: "  I t ]  he f  i rst  Ibeing] a

const i tut ional  chal lenge to the staters general  ru les and

regulat ions governing admission; the second Ibeing] a c la im, based

on const i tut ional-  or  other grounds, that  the state has unlawful ly

denied a part icurar appr icant admission. i l  Feldman, 460 u.s.  at  485

(ci tat ions omit ted). The Supreme Court  held that  a federal

distr ict  court  has no subject  matter jur isdict ion to adjudicate the

rat ter  type of  craim, which rnay be chal- lenged onry in the supreme

court .  see id.  at  475. However,  d istr ict  courts "have subject

matter jur isdict ion over general  chal lenges to state bar rules,

promulgated by state courts in non- judic iat  proceedings, which do

not require review of  a f inal  state court  judgment in a part icular

case. They do not have jur isdict ion,  however,  over chaLlenges to

state court  decis j -ons in part icular cases ar ls ing out of  judic ia l

proceedings even i f  those chal lenges al lege that the state courtrs

act ion was unconst i - tut ional .  t r  Id.  at  496.

Because in the instant case aI I  of  the c la ims asserted here,

including the general  chal lenges to the const i tut ional i ty of  the

13
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statutory scheme, were raised and denied in the state proceedings,

see Cert .  Pet 'n.  at  A-20 to A-87, A-89 D.1,  Sassower 's

const i tut ional  chal lenge to the state bar discipt inary rules are

inextr icably intertwined wj- th her part icul-ar case. '5 See Feldman 460

U.S. at  475.

In any event,  Sassower 's const i tut ional-  c la ims are barred by

res judicata. The doctr ine of  res judicata bars subsequent

J- i t igat ion of  c la ims which were raised or could have been raised in

a pr ior  proceeding involv ing the same part ies or their  pr iv ies,

which resul ted in a judgment on the meri ts by a court  of  competent

jur isdict ion.  See Liona Corp. v.  PCH Assocs.,949 F.2d 585, 594 (2d

Cir .  1,99I) ;  see also Winters v.  Lavine, 574 F.2d 46, 57 (2d Cir .

1978).  Because a1I of  Sassower 's c la ims were repeatedly raised and

rejected in state court  proceedings, they are barred from being

rel i t igated in the instant act ion.  See Tanq v.  AppeI late Div is ion,

487 F.2d 138 (2d Cir .  L973),  cert .  denied, 4L6 U.S. 906 ( I974).

Sassower chal lenged the const i tut ional i ty of  the June L99I

suspension order and the relevant statutory ai=" ipI i -nary provis ions

in the state t r ia l  and appel late courts as wel l  as in the Uni ted

States Supreme Court .  Moreover,  for  the purposes of  res judicata,

the dismissal  of  Sassower 's January 24, L993 appeal  as of  r ight  by

5 Al though i t  is  uncl-ear whether Sassower direct ly
chal lenged N.Y. Comp. Codes R. & Regs. t i t .  22,  S 69I.2 in the
state court  proceedihgs, Sassower v igorously l i t igated her
chal-J-enge to,  inter a1ia,  N. Y. Comp. Codes R. & Regs. t i t  .  22 ,
S69L.4 and the rel-ated t td iscipl inary mechanism,rr  which would
encompass the provis ions of  S 691-.2.  Compl ' ' .  f l  1-98; Cert .
Pet 'n.  at  A-93 to A-94.
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the court  of  Appeals on the ground that no substant ia l

const i tut ional  quest ion was involved, was a f inal  adjudicat ion on

the meri ts.  See Turco v.  Monroe County Bar Ass'n,  554 F.2d 515, 52L

(2d Cir . ) ,  cert .  denied, 434 U.S. 834 (1"977);  McCune v.  Frank, 521-

F.2d 1152, 1155 (2d Cir .  1975);  Ol i t t  v.  Murphv, 453 F. Supp.354,

359 (S.D.N.Y.) ,  af f  'd,  59I  F.2d 1331- (2d Cir .  L978),  cert .  denied,

444 U.S. 825 (re79).

In addi t ion,  Sassower 's c la ims against  defendants in their

indiv idual  car:aci t ies are barred bv absolute immunity. The

doctr ine of  absolute judic ia l  immunity bars c la ims against  judges

for act ions not made r t ' in the c lear absence of  aI I  jur isdict ion. ' r r

Stump v.  Sparkman, 435 U.S. 349, 356-7 (L978) (quot ing Bradley v.

Fisher,  8O U. S. ( l -3 WaII .  )  335, 351-52 ( I872))  .  The rrc lear absence

of al I  jur isdict ionrr  has been narrowly construed to encompass only

acts taken outside the scope of  aI I  author i ty,  ds in the case of  a

probate judge adjudicat ing a cr iminal  t r ia l .  See Stump, 435 U.S. at

357, n.7;  Pierson v.  Ray, 386 U.S.547,553 (1967).

In th is case, the Second Department is statutor i ly  author ized

to suspend from pract ice any at torney engaged in professional

misconduct,  see N.Y. Jud. Law S90(2) (McKinney 1983),  and to hear

re lated chaLlenges. As a resul t ,  Sassower has al leged no basis

upon which a fact  f inder could rat ional ly infer that  defendant

Judge Mangano and the associate just ices of  the Second Department

acted outside their  proper jur isdict ional  capaci t ies in

adjudicat ing Sassower 's discipl inary pet i t ion and claims raised in

relat ion thereto,  Iet  a lone that they acted in the rrc lear absence
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of al- I  jur isdict ion.r '  Stump t  435 U.S. at  356-57; see also Pierson,

386 U.S. at  554.

Absol-ute immunity l ikewise bars Sassower 's c la ims against  the

non- judic ia l  defendants.  Under the doctr ine of  quasi- judic ia l

i rnmunity,  absolute immunity extends to administrat ive of f ic ia l -s

performing discret ionary acts of  a judic ia l  nature.  See Cleavinger

v.  Saxner,  47 4 U.S. 1-93 |  2OO ( l -985);  Butz v.  Economou, 438 U.S.

478, 5l-3 (L978) ;  Ol iva v.  Hel ler ,  839 F.2d 37 ,  39 (2d. Cir .  l -988) .

Here,  quasi- judic ia l  immunity,  which bars c la ims against

administrat ive 1aw judges and hear ing examiners performing judic ia l

funct j -ons,  protects hear ing of f icer Galfunt in his indiv idual

capaci ty f rom I iabiJ- i ty.  See Cleavinqer,  474 U.S. at  2OO. In

addi t ion,  because state bar discipl inary proceedings are c lear ly

judic ia l  in nature,  see Middl-esex Ethics Comm. v.  Garden State Bar

Ass'n,  457 U.S. 423, 433-34 (L982),  quasi- judic ia l  immunity bars

claims against  state bar discipl inary commit tee members Case1la,

Sumber and the members of  the Grievance Commit tee.6 See Kfapper v.

Guria,  582 N.Y. S.2d 892, 895 (N.Y. Sup. Ct.  L992) (quasi- judic ia l

immunity bars act ion against  counsel  to state bar discipl inary

commit tee and i ts members for  prosecut ion and adjudicat ion of

discipl inary pet i t ion) .

7 l , ikewise, absolute prosecutor ia l  immunity bars Sassower 's
claims agai-nst  At torney General  KoppeII ,  in which she claims he
conspired to mal ic iously prosecute the discipl inary pet i t ions
against  her in v io lat ion of  her state and federal-  const i tut ional
r ights.  See, e.e. ,  Buckley v.  Fi tzsimmons, 509 U.S. 259 (1993)
(prosecutor ia l  immunity bars c la ims for acts taken by prosecutor as
an advocate for  the state,  regardless of  mot ive);  fmbler v.
Pachtman ,  424 U. S. 409 (L97 6) .
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In addi t ion,  Sassower/s c la ims for damages against  defendants

in their  of f ic ia l  capaci t ies are barred by the Eleventh Amendment,

which precludes sui ts brought in federal-  court  against  a state or

i ts agency, where,  as here,  there is no express statutory waiver or

consent.  See Pennhurst  State Sch. & Hosp. v.  Halderrnan, 465 U.S.

89,100-02 (1-984);  WiI l  v.  Michiqan Dep' t  of  State Pol ice,  49I  U.S.

58, 71 (1-989);  Trotman v.  Pal isades fnterstate Park Comm'n, 557

F.2d 35, 38-40 (2d Cir .  L977).  The Eleventh Amendment also bars

act ions against  state of f ic ia ls sued in their  of f ic ia l  capaci t ies

where, dS here,  the state is the real  party in interest .  See

Kentucky v.  Graham, 473 U.S. 159, L59 (1985);  Far id v.  Smith,  850

F.2d 9I7t  92L (2d Cir .  1988).  In addi t ion,  defendant Grievance

Commit tee, as I 'part  of  the judic ia l  arm of the state of  New York,r l

Zuckerman v.  Appel l -ate Div. ,  42L F.2d 625, 626 (2d Cir .  1970),  is

not a rrpersonrr  amenable to sui t  under S 1983. Rapoport  v.

Departmental  Discipl inarv Comm. for the First  Judic ia l -  Deprt ,  No.

88 CIV. 5781 (MJL),  1989 WL 146264, at  * f  (S.D.N.Y. Nov. 2L, 1989).

In v iew of  the ear ly dismissal  of  Sassovrer 's federal-  c l -a ims,

the Court  decl ines to exercise pendent jur isdict ion over the

remaining state c la im for intent ional  inf l ic t ion of  emot ional-

distress.  See United Mine Workers of  America v.  Gibbs, 383 U.S.

7L5, 726-27 (L966);  Diamond v.  Am-Law Publ ishing Corp.,  745 F.2d

L42, 148 (2d Cir .  1984).
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CONCLUSION

For the reasons set for th above, defendants '  mot ion for

summary judgrnent shal l  be and hereby is granted. i  In addi t ion,

Sassower 's cross-mot ions for a prel i rn inary i -n junct ion,  summary

judgrnent,  and reconsiderat ion sha1I be and hereby are denied. The

Clerk of  Court  is  d i rected to enter judgment accordingly and close

the above-capt ioned act ion.

I t  is  SO ORDERED.

New York,  New York
May 

2t  ,L996
u(

Dated:

APPEARANCES

DORTS L.SASSOWER
Plaint i f f ,  Pro Se
DLS-7527
283 Soundview Avenue
White Plains,  New York l -0606

DENNTS C. VACCO
Attorney ceneral  of  the
State of New York
Counsel  for  Defendants
I2A Broadway
New York,  New York LO27L

JAY WEINSTEIN
Assistant Attorney GeneraL

Of Counsel

8 In l iqht  of  the dismissal  of  Sassower 's c la ims, the Court
need not consider defendants '  requests for  d ismissal  pursuant to
FederaL Rul-e of  Civ i l  Procedure 4f-(b) or for  abstent ion.

t_8

John
United Sta Judge
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