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* " :  '

Dear  Mr.  Cohen:

on beharf of the New york state commission on .fudicial
conduct  ( the "commiss ion") ,  respondent  in  the above proceedi rg,
we  rep l y  to  you r  May  17 ,  2002  Le t te r  i nv i t i ng  the  pa r t i es  to
address whether  the Cour t  has subject  mat ter  jur isd ic t ion over
th i s  appea l .

Pet i t ioner  Elena Ruth sassower asserLs in  her  22 NycRR
s500.2 jur isd ic t ionar  s tatement  that  she may appeal  as of  r ight
under  CPLR 5501 (b)  (1)  (an appeal  to  th is  Cour t  may be taken as of
r ight, "from an order where there is dlrectly invol-ved. the
consLruct ion of  the const i tu t ion of  the s tate or  o f  the Uni ted
s t a t e s . " ) .  P e t i t i o n e r  i s  i n  e r r o r .  N e i t h e r  t h e  D e c e m b e r  1 8 ,
20oL Decis ion and order  of  t ,he Appel la te Div is ion,  F i - rs t
Depar tment  that  pet i t ioner  seeks to  appeal ,  nor  the supreme cour t
dec is ion i t  a f f i rmed,  ever  reached an issue of  s tate or  federa l
const i tu t ional  const ruct ion.  rnstead,  both cour ts  he ld that
petit ioner had no right to seek a writ of mandamus

The pet i t ion in  th is  CPLR ar t ic le  78 proceeding a l leged that
the commiss ion,  which oversees jud ic ia l  conduct ,  was requi red by
Judic iary  Law S44.1 to  conduct  a  comprehensive invest . igat ion of
eve ry  " fac ia l l y -mer i t o r i ous "  comp la in t  o f  j ud i c ia l  m isconduc t ,
and therefore was wi thout  the d iscret ion to  d ismiss pet i t ioner ,  s
compla ints ,  notwi thstanding the Commiss ion 's  conclus ion that  they
did not  warrant  a  fu l I -scale invest igat ion.  Pet i t ioner  sought  " . ,
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order of mandamus directing the commission to vaeate i ts
dismissal- of her complaint concernl-ng Judge Al-berL Rosenblatt
( then an Appel la te Diwis ion,  second oepar tment  ,Just ice)  ,  and to"receive"  and "determine"  her  compla int  concern j -ng Just ice Danie l

w.  Joy,  a lso of  the Appel la te Diwis ion,  second Depar tment .
Petit ioner also sought to have Henry T. Berger reiroved as the
Commiss ion ' s  cha i rman ,  t o  have  22  NYCRR S7O0O.3  and ,2Z  NYCRR
S7000 .11  (pa r t  o f  t he  Commiss ion ' s  p rocedura l  ru les  conce rn ing
the invest igat ion of  compla ints)  dec lared unconst i tu t ional ,  U6t f r
on their face and "as appried" by the commission, and Judicj_ary
Law s45 decrared unconst i tu t ional ,  e i ther  as appl ied by the
Commiss ion or  on i ts  face

supreme cour t ,  New york county (wetzel ,  Act ing ,Just ice)
d ismissed the pet i t ion,  ho ld ing that  the Commiss ion had the power
to make d iscret ionary pre l imin i ry  determinat ions as to  whether  to
undert,ake more comprehensive investigations, and therefore could
not, be compelled to undertake a comprehensive investigation. .,
supreme cour t  fur ther  he ld that ,  because the decis ion co dunder take a comprehensive invest igat j -on was a d iscret ionary,
rather  than an admin is t rat ive act ,  pet i t ioner  had no s tanding to
seek an order compell ing the commission E,o investigate a
par t icu lar  compla int

In  i t s  December  19 ,  2OO1 Dec is ion  and  Orde r ,  t he  F i r s t
Depar tment  unanimously  af f i rmed Just j -ce wetzel ,  s  dec is ion,
hold ing that  the "pet i t j -on to  cornpel  respondent ,s  invest igat ion
of  a  compraint  was proper ly  d ismissed s ince respondent ,s
determination whether to investigate a complainl invol-ves an
exerc ise of  d iscret ion and accord ingly  is  not  amenabre Eo
mandamus."  Fur ther ,  " inasmuch as pet i t ioner  has fa i led to
demonstrate that  she personal - ly  suf fered some actual  or
threatened in jury  as a resul t  o f  the putat ive ly  i r legal  conduct ,
she }acks s tanding to  sue the Commiss ion. , ,

Thus,  the decis ion pet i t ioner  wishes to  chal lenge d id not
reach  any  i ssue  o f  s ta tu to ry  cons t ruc t i on .  rns tead ,  pe t i t i one r , s
case was resorved by the appl icat ion of  a  bas ic  pr inc- ip le  of
admin is t rat ive law,  that  mand.amus wi l ]  not  l_ ie  tL  "o*p! i -
pe r fo rmance  o f  a  d i sc re t i ona ry  ac t .  Because  o f  t h i s ,  pe t i t i one r
may not  appeal  i t  as of  r ight .  see Board of  Educat ion of  t .he
Monroe -woodburv  schoo l  D is t . r i c t  v .  w iede r ,  72  N .y .2d ,  L - r4 ,  Lg2
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(1988)  (c i ta t ions omi t ted,  emphasis  added) ,  in  which th is  cour t
s t a t e d :

To support an appeal_ as of right lunder CPLR
5600 (b)  (1)  I  ,  appel lants  must  demonstrate that  the
ground for appeal is ..dj_rectly and primari ly an
issue determinable only  by our  construct ion of
the const i tu t ion of  the s tate or  o f  the uni ted
States.  "  Even where a const i tu t ional  quest ion
may otherwise be i-nvolved, an appear aJ of r iqht

Accord ,
L e q q e t t ,  4 8  N . Y . 2 d  4 3 0 ,
c la ims a r ight  o f  appeal
the determination bel-ow
const i - tu t ional  issue and

437 fn.2 ( tg lg) :  , 'A l though appel lanT
E,o our court on constitut ional grounds,

d id not  necessar i ly  reach the
thus the appeal  musE,  be d ismissed."

Petit ioner nonetheress contends that she may appeal as of
r ight to this Court because the "threshold and aecis:-ve,, issue on
appeal  is  her  a l leged depr j -vat ion of  her  r ight  to  a . . fa i r
tr ibunar" at the hands of a "biased,, First Department
(Pe t i t i one r ' s  .Tu r i sd i c t i ona l_  S ta temen t ,  pp .  5_G)  .  I f  he r
content ion were correct ,  every l i t igant  c la iming to  have been
depr ived of  a  fa i r  hear ing or  adequi te  rev iew wouId be ent i t l_ed
to an appeal  to  th is  Cour t  as of  r ight .  On i ts  face,  CPLR 55Ol
does not  author ize such a resul - t ,  and i t  has never  been
interpreted by th is  Cour t  to  do so.  rn  fact ,  the soLe casepet i t ioner  c i tes,  vafez v .  sheepshead Bay Bunqal -ow corp.  ,  24g
N.y.  L22 (L929) ,  does not  suppor t  her  a igument  that  any
pet i t ioner  asser t ing a nebulous . .due process, ,  cra im may appear  asof  r ight  to  th is  cour t .  To the cont t i ty ,  va lez fa l rs  square ly
w i th in  the  te rms  o f  CPLR 5601(b )  (1 ) ,  s j - i ce  j _n  o rde r  t o  reso l_ve
the d isposi t ive "due process"  issue in  that  case the Cour t  needed
to assess the const i tu t ional i ty  o f  t .he New york s tatute prov j_ding
for  serv ice by publ icat ion.

Nei ther  the facts  of  th is  case nor  the decis ion appealed
from ra ise any issue concern ing t .he const i tu t ion of  the s tate ofNew York or  o f  the uni ted s tates.  we submit  that  th is  cour t  doesnot  have subject  mat ter  jur isd ic t . ion over  th is  appeal  under  cpLR

the construct i -on of  the Const i tu t ion.
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5601  (b )  (1 )  ,  and  tha t  i t  shou ld  be  d i sm issed .

fu11y subml- t ted,

( 2 L 2 )  4 1 6 - 8 0 1 4

ec:  E lena Ruth Sassower,
pet i t ioner  pro se
(v ia  facs imi le  and regular  mai l )

:


