
Exhibit "A-1":

"A-2":

"A-3":

Exhibit "B-1":

uB-2":

Exhibit "C":

TABLE OF EXHIBITS

court of Appeals'November ll, 1993 decision (chief Judge
Judith Kaye) rn Matter of General Motors corporation v.
Margarita Rosa, et a1.,82 N.y.2d lg3

court of Appeals' May I l, 1993 memorandum order in
Matter of General Motors corporation v. Margarita Rosa, et
al, 8l N.Y.2d 1004

Appellate Division, Fourth Deparfinent's Novemb er lg, 1992
decision in Matter of General Motors Corporation v.
Margarita Rosa, et al, 187 A.D.2d 960

General Motors' January 28, lgg3 Notice of Appeal
Matter of General Motors Corporation v. Margariti ilosa,
al.

General Motors' February 3, 1993 Jurisdictional statement in
Matter of Generol Motors corporation v. Margarita Rosa, et
al.

General Motors' January 28, 1993 Notice of Motion and
Motion for Leave to Appeal in Matter of General Motors
Corporation v. Margarita Rosa, et al.

rn
et

20



:

82 N.Y.2d 183
624 N.E.2d 142,@4 N.y.S.2d 14,63 FairEmpl.prac.Cas. (BNA) 337(Cite as: 82 N.Y.2d 183)
H

In the Matterof General Motors Corporation_Delco
products Division,

Appellant,

lvlargarita Rosa, ," Corrlirrirno of the New york
State Division of Human Rights,

et al., Respondents.

Cort of Appeals of New york

Argued October 13, I 993;

Decided November I l, 1993

SUMIVIARy

Apipeal, on co$itutional gounds, from a judgment of
the Appellate Division of the Supreme ioui in Ur"
T:11th Judicial Department, entened November lg,
1992, whiclU in a proceeding pursuant to Executive
Law g 298 (trans rred to the Appellate Division by
order of the Supreme Court, entered in Monroe
County), (l) confrmed a determination of respondent
Margarita Rosq Commissioner of the New york State
Division of Human Rights, that General Motors
Corporation-Delco Products Division discriminated
against complainant Clitrord Briggs on the basis of race
and color in violation of Executive Law $ 296, and (2)
dismissd tbepetition.

9o.l Motors Corp., Delco prods. Div. v Rosq lg7
AD2d 960, reversed.

TIEADNOTES

Administrative l,aw-Rule of Necessity--Applicability
to Commissioner of State Division of Human nigfr*
(l) The Rule of Necessity, which requires a biased

adjudicator to decide a case if and onli ifthe dispute
cannot othenrise be heard, is not applicable to
authorize the Commissioner of the Stato bivision of
Human Rights--who at the time of the hearings in
connection with a racial discrimination comflaint
against appellant onployer was Division General
Counsel--to issue the final order in the case."Necessity" must be construed narrowly and strictly, in
fr:* of delegating judicial authority to others
whenever possible. Alrhough Executive Law g 293 (l)
declares that there shall bi "a commissioneri to h"ud
the Division and Executive Law g 297 (a) (c) specifies
that "the commissioner" is to state nnalnls of fact una
iszue a final order, and only 'the comirissioner,, is

charged wittr that ultimate responsibility, the Human
Right" Law, in delineating the Division,s firnctions,
explicitly empowers the Commissioner to act through a"duly authorized officer or employee" (see, Executive
Law $ 295 16l tal). Public Ofrcers Law g 9
carries forward the concept that appointnent of a
zubordinate may be made even whd not otherwise
specified. Thus, there was no necessity for the
Commissioner--having appeared as General 

-Counsel 
in

the matter-also to iszue the final order rather thnn
appoint a subordinate to conduct the review required
by 9 NYCRR 465.*tB4 15.

TOTAL CLIENT SERVICE LIBRARY
REFERENCES

nm Jur 2d, Civil Rights, g 102; public Officers and
Employees, g 568.

Executive Law 9293 (l); $ 295 (6) (a); g 297 (4) (c);
Public Ofrcers Law g 9.

NY Jw 2d, Civil Righb, 9984, l0l; Civil Servants and
Other Public Officers and Employees, g72.

ANNOTATIONREFERENCES

See ALR Indo( und€r Civil Rights and Discrimination;
Public Offrcers and Employees.

. POINTS OF COUNSEL

Balrer & Danieb (l{endett R.Iuc&erof cqmsel, ofthe
Indiana Bar, admitted pro hac vice) ald Harris Beach
& Wilcoa Rochester (James Charles Holahan and.
Paul J. Yesawich, III, of counsel), for appellant. I.
?el1l�ry deni€d due process and a fair hearing where
the Division's Hearing Officer abandoned tte 

-ro* 
of

impartial arbiter and took on the mantle of advocatg
and the prosecutor became the Judge who decided her
owu canse. (Wasson v Trowbridge, 3g2 F2d g07;
Trans lForld Airlines v Civil Aeroniutics Bd., 254 F2d
90;Matter of City of Rochester,2Og Ny lgg, 209 Ny
529; Matter of Beer Garden v New yo* Snre Liq.
Auth., 79 NY2d 266; Matter of Washington County
Cease v Persico, 120 Msc 2d 207 , gS ADZa 321 , 64
NY2d 923; In re Murchison, 349 US 133; Matter of
Megson v New York State Tax Commn., 105 AD2d
481; Marshall v Jerrico, Inc., 446 US 23g; Rocha v
Great Am. Ins. Co., 850 F2d 1095; Anderson v
Sheppard, 856 F2d 741.) fr. Delco was denied due
process and a fair hearing where the Division reversed
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the burden ofproof, failed to make required findings of
fact and conclusions of law and based its order ipon
nothing more than conjecture and uncorroborated
testimony of an interested and untuthful parg. (Matter
o! Pell v Board of Educ., 34 Nyid 222; 300
Gramatan Ave. Assocs. v State Div, of Human Rights,
45 NY2d t76; Bache & Co. v Stati Dtv. of Human
Rights, 35 AD2d 928, 3t Ny2d l02l; ilauer of
Siryson v WolonslE,3g l\ry2d 391; Matter of Multaii
u_Town of Sany point, 99 AD2d g3g; Mauer of
Spetalieri v Quick,96 AD2d 6ll; Detco-Remy Div.,
Gen. Motors .ItS Corp. v National Labor Relations
Bd., 596 F2d 1295; Liberty Mut. Ins. Co. v National
I.abor Relations Bd., Sg2 F2d 595; Texas Depr. of
Community Alfairc v Burdine, 450 US 2ag;
McDonnell Douglas Cotp. v Green,4l I US 792.)

Michoel K. SwirslE, New york City, and Lowrence
Kunin for State Division of Human Rights, respondent.
I. The Rule of Necessity obligates the Commissioner of
Human Ridts to sigr all orders after hearing
regardless of any potential conflict of interest in doin!
*. (frade Commn. v Cement Inst., 333 US 6g3;
Matter of Motgenthau v Cooke,56 Ny2d 24i Maaer
of City of Rochester, 2OB Ny 188; Ma tter of Ryers, 72
NY l; People v Mobil Oit Corp.,48 Ny2d 192;
P_eoqh vGowasky,244 Ny 451; State Div. olHuman
Rights v New Yo* Roadrunners Club, l0l Misc 2d
239; Wasson v Trcwbridge, 392 F2d gO7; Matter of
lFashington County Ceose v persico, 120 Misc 2i
207, 99 AD2d 32t,64 Ny2d 923.) il. In examining
General Motor's witnesses and directing the production
of evidence, the Administrative Law Judge was acting
well within th. scope of his authority. (Resene Min.
Co. v lard, 529 F2d l8l; Mauer of Tuminia v
Kuhlmann, 139 Msc 2d 394; Matter of O,Connor
[Howell-HartnettJ, 165 AD2d 946; Matter of State
Div. of Human Rights v Howard Johnson Co., 122
AD2d 949.) III. Substantial evidence supports the
Commissioneds finding that General Motors
discharged Briggs because of his race. (300 Gramatan
Ave. Assocs. v State Div. of Human Rights,45 Ny2d
!6; State Div. of Human Righu v C1ry of Niagara
Falls, 6l AD2d I128; Matter of Mize i Snp Di. of
Human Rights,33 Ny2d 53; Matter of State Div. ;f
y:!t:: Rights v County of Onondaga Sh"rry, D"pi.,
71 NY2d 623; Matter of Club Swamp A""ii v t(hite,
167 AD2d 400; State Off. of Drug Abuse &ns. v
State Human Rights Appeal Bd., 4g Ny2d 276;
McDonnell Douglas Corp. v Green, 4ll US 792.,
Matter of Pace Coll. v Commission on Humon Rights,
38 NY2d 28', Flowers v Crouch-Ilailrer Corp., 552
F2d 1277 ; Cannon v Forgo, 222 Ny 321 .)

OPIMON OF TT{E COT'RT

ChiefJudge Kaye.

This appeal arises from a complaint filed with the
State Division of Human Ri€hts by Clifford C. Briggs,
an African-Americarg allegtng that he was terminated
by appellant General Motors Corporation in violatim
of the_Human Rights Law @xecutive Law g 290 et
seq.). Ha.dvj�.:rirg lost before the .lg6 Division, appellant
challenges the procedwes and grounds underlying the
administrative determination, contending (l) that the
Commissioner--who at the time of theGarings w{ls
Division General Counsel--improperly issued the final
9iq i" the case; (2) the eaminisrative Law Judge
(AL) exceeded his authority at the hearing; and (3) the
determination was not suppcted bi-substantial
evidence. Agreeing with the first grounl we reverse
and remit the matter to the Division of Human Righe
for firther proceedings.

Briggs, a certified welder, was hired by General
\dotors on August 15, 1983 to perfiorm factory work at
GMs Delco Products Division in RochesL, New
York. After a five-day orientation, Briggs was assigned
to Department 2l l, where he worked on an assembly
line making door locks. On Saturday, August 27, hi;
sixth working day, Briggs was allegedly JuUj""t"a to
harassrnent by a white co-workei, *t" [-""no
complained about him to their supervisor. In tbe middle
of his shift, Briggs was escorted off the prernises and
zummarily discharged by the zupervisor, also white.

_Days later, Briggs filed a complaint with the State
Division of Human Rights, chargng that his
termination was motivated by racial 

-discrimination.

The Division thereafter conductod an investigation and
t:*d-l frnding of probable cause. Appeltirt aeniea
the allegations, asserring that Brdi. had be€n
ter1p",f both for repeated violations-of shop rules
and for threatening a co- worker.

Between June 1987 and Septernber l9gg, four days of
hearings were conducted before the ALJ. At those
hearings, the Division--which presented tbe case for
Briggs--was represented by -Margarita Rosa, Gen€ral
Counsel, New york State Division of Human Rights,
Robert P. Leacy, of coursel." While Rosa,s appearsnce
was noted for the record, Lracy condu"t.O tt "
proceedings for the Division. In 1990 Rosa was named
Commissioner of the Division.

During the hearings, the ALJ questioned each witress
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T t-gtb in all asking several hundred questions. After
the close of the Division's presentation, and during the
examination of appellant's first witness, the ALJ
additional$ directed appellant to compile and produce
statistics showing hires and terminations during 19g3,
OI. t"* which appellant refused to do, Appellant
objected that the ALJ had gone beyond the role of the
trier of fact and improperly assumed the role of
developing the facts of the case for the Division.*lg7

In July 1989, the AIJ is$od his Reconmended
Findings of Facl Decision and Order, concluding that
the zupernisor's failure to allow Briggs * opportunity
to respond to the co-worker's accusations and his
failure to conduct a fair investigation by questioning the
other workers on the assembly line had been motivated
by racial discrimination. These findings were based, in
part on an adverse inference that the statistical
evidence requested by the ALI ,if supplied, would have
damaged [appellant's] case, and aided lthe Division'sl
case." The ALI additionally found that Briggs had
sutrered embarrasmrent and humiliation as a iesult of
his termination, and had developed a nervous condition
requiring medical attention. The proposed order
awarded Briggs reinstatement with back pay and
compensation of $25,000 for mental anguish and
humiliation.

Appellant objected to the ALIs submissiorU and in
May 1990 the Division's Adjudication Counsel, having
rwiewed the record issued an Alternative proposed
Order dismissing the complaint. Citing evidence that
Briggs had threatened his co-workers to slow the pace
of the work and had repeatedly violated shop ruleg
Adjudication Counsel concluded that appellant had
terminated Briggs for legitimate, nondiscriminatorv
reasorur. The Division and Briggs filed objections.

In accordance with 9 NYCRR 465.15 (c), both
proposed orders were zubmitted for review to the
Commissioner-Margarita Rosa. Commissioner Rosa
in March l99l issued a final order (in her words)
lalgnttlnSJ, with only minor stylistic changes, the
AL.Is Recommended Findings of Fact, Decision and
Order. hr her notice accompanying the order accepting
the ALJs determination, she placed particular emp-hasis
on appellant's''refusal to produce pertinent, relevant
and material evidence at the hearing, pursuant to the
direction of the presiding Administratiu" Law Judge."

By CPLR article 78 proceeding, General Motors
challenged the Commissioner's order, contending that
appellant was denied due process of law by
Commissioner Rosa's issuan"" of th" final order and

Page 3

the. {Lf,s participation in creating the factual recod,
and fluther that the finding of rnlawtrl discrimination
was not zupported by substantial evidence.

After tansfer (see, Executive Law $ 29g), the
Appellate Division confirmed Commissioner Rosa's
order, holding that she was required to issue that order
under the Rule of Necessity because no other person
was authorized to do so. *lgg The court *n"Lrd"d,
moreover, that the ALJ had acted within the scope of
his authority, and that the substantial evidence
$lnortea the frnding of discrimination. The appeal is
before this Court as a matler of rigbt on constitutional
grounds (see CPLR 5601 tbl tll).

TheRule ofNecessity

The participation of an independen( unbiased
adjudicator in the resolution ofdisputes is an essential
glement of due process of laq guaranteed by the
Federal and State Constitutions (see, US Const, l4th
Amen4 $ l; NY Consl art I, g6; see ako, Matrer of
1616 Second Ave. Rest. v New york State Liq. Auth-.,
75 NY2d 158, 16l; Redish and ldarshall , Adiidicatory
Independence and the Values of proceiural Due
Process,95 Yale LJ 455, 475-505 tlggdl). Judicial
independence contributes not onty to- accurate
determinations but also to the appearance of fairness,
"q$iry-. between the parties, and predictability and
rationality of result (id., at 482- 491).

]|re nu! of Necessity provides I narow exception to
this principle, requiring a biased adjudicator to Lide a
case if and only if the dispute cannot otherwise be
heud (see, Matter of Morgenrhau v Cooke,56 Ny2d
24, 29-31, n 3; Marcsca v Cuomo, 64 Ny2d 242, 247,
n l, appeal dismissed 424 US 902; Matter of Ryerc,
72 NY l, l0-15; 3 Davis, Administrative Law Treatise
$ l9:9 [2d ed]; Schwar@ Administative Law g 6.19
t2d edl). Thus, where all memb€rs of the adjudicative
body are disqualified and no other body exists to which
the appeal rnight be referred for disposition, tbe Rule of
Necessity ensures that neither the parties nor the
Legislahre will be left without *re rernety provided by
law (see, Trade Commn. v Cement tnst., ill US 6g3,
7W- 703, reh denied 334 US g39; Matter of
Morgenthau, 56 NY2d, at 29, n 3; Sharkey i
Thurston, 268 NY 123, lZ8).

Given the principle at stake, "necessity" must be
consfued strictly, in favor of delegating judicial
auttrority to others whenever possible fsee, nesnitq Oz
the Bias: Feminist Reconsiderations of the Aspirations
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f3y Our Judges,6l S Cal L Rev 1877, 1890_1896,
193s-r937 [less]).

The Division does not seriously question that
Margarita Rosa's two roles in the matter, frst as
General Counsel and then as Commissiono, presented
at least an appearance of unfairness. While there is no
reason to believe that she in fact rlgg had any bias
against-appellalrt by reason ofher prior appearances as
General Counsel, ull other things 

-being 
equal

Commissioner Rosa should not havJbeen th" person
choosing between the conflicting proposed orders and
issuing the final order holding upp"ttunt liable for racial
discrimination. As we notd tn Matter of Beer Garden
v New Yo* State Liq. Auth. (79 Ny2d Zff', 27g),
undertaking the role of prosecutor in an administative
proceeding is "inherently incompatible with
zubsequent participation as its Judge.;

The parties' rgument, rather, is cqrcenbated ur the
Rule of Necessity.

The Division insists that the Rule of Necessity is
applicable b@ause, by statute, Commissioner Rosa is
the only person who could have performed the review
and issued the ffnal order, and her disqualification
would have both negated the legislative scheme and left
Briggs without a remedy. For this proposition, the
Division points first to Executive Law- g 2g3 (l),
declaring that there shall be "a commission"r-__juri
one--to head the Divisioru and second to Executive
f2w 5_29! (4) (c), spelling out the procedure for entry
of a final order. As the statute specifieg it is ,ttr!
commissioner" who is to state findings of fact and issue
tf-order, and only "the commissionern who is charged
with that ultimate responsibility.

]he Hman Rights Law, however, in delineating the
Division's functions- including the power and 

-duty
"[t]o. receive, investigate and pass upon complaints
alleging violations of this article;_-explicitly empowers
the Commissioner to act through a .duly autirorized
offrcerorernployee" (see, Executivetaw $ZSS t6l tal;s3e also, State Div. of Human Rights v New york
Roadrunners CIub, l0l Misc 2d 23i,242).Moreover,
Public Officers Law $ 9 carries forward the concept
that appointmint of a subordinate may be made even
where not otb€nrise specified. Whiie the Division
urges that Exeutive Law $ 295 can be read as a mere
general outline subject to the specific mandate of
Fxecutive Law S 297 (4) ("i, we reject that
interpretation in favor of another reading ofthe statute:
that section 2gS (6) (a) means whai it says. That

Pagc 4

reading. is especially appropriate in a situation wtrere'necessityn is to be construed narrowly and strictly.

In the circr:mstmces presentd we are not persrraded
that there was any necessity for Commissioner Rosa_
having appeared as General Counsel in the matter_also
to issue the *190 final order, rather rhan appoint a
zubordinate to conduct the review required by I
NYCRR465.l5. [FN*]

FN* We thus do not rcach appellant's
argument that, had thc Rulc of Ncccssity
authorized Commissioner Rosa,s adjudication,
rhe fmal order would have been Lq""t to
hcightened scrutiny (see, 3 Davis,
Administrerive l^ow Treatisa g l9:9 [2d ed]; i
Cooper, State Administrativc [^aw, "i gg_:SO

l le65l).

That the matter must be r€mifted to the Division fq
review by an impartial arbiterbefore issuance ofa final
order renders it unnecessary for us to pass upon
appellant's remaining contentions. Among oirer things,
the new reviey may or may not favor ttre il.ls frndings
over those of the Adjudication Counsel; and the new
levlew may or may not place particular reliance, as
Commissioner Rosa di4 on appellant's refusal to
compile and produce the statistical evidence requested
by the ALL We therefore leave for another day, whe,n
zuch questions are necessary to the disposition of the
case before us, lhe iszue whether the AI-I exceeded his
authority by actively questioning witnesses and
directing the creation and production of documents.

lrymingty, ttre judgmart of the Appellate Division
should be reversed, with cosG, respondenfs
determination annulled, and tbe case remitted for
firther proceedings in accqdance with this opinion.

Mg* Simons, Titone, Hancoclg Jr., Bellacosa, Smith
and Irvine concur.

Judgment reversed, with costs, respondent,s
determination annulled and matter rernitted to Supreme
Cowt, Monroe County, with directions to rernand to the
New York State Division of Human Rights for firther
proceedings in accordance with the opinion herein..191

!onr. !c) 2001, Randy A. Daniels, Secretary of State
State of New York.

N.Y. 1993.
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Court ofAppeals ofNew york.

Prge2

May I I, 1993.

MatterofGENERALMoroRScoRPoRATIoN, .1004 Reported below: lg7 A.D.2d 960, 590DELCO PRODUCTS DIVISION, Appellant, N.y.S.2d 372.

MargaritaRos'\*co"'ltissioneroftheNewYork rlfi)s Motion for leave to appeal denied upon theState Division of Human Rights, growd that an appeal lies as of rightand Cliffqd Carnel Briggs, Respondents.
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General Motors Corporation" Delco hoducts Division,
petitioner,

Margarita Rosg as C*r,rli.rio* of the Nerr york
State Division of Human Rights,

et al., Respondents.

Supreme Corrl Appellate DivisiorU Fourth
Departnent New york

(November lS, 1992)

Determinatim unanimorsly confirrned without costs
and petition disrrissed.

OPIMON OF TI]E COIIRT
The Cornmissioner's determination that petitioner

discriminated against complainant on the basis of race
and color, in violation of the Human Rights Law (see,
Executive Law $ 2% tll [a]), is supported by
zubstantial evidence (see, Matter of Sni Div. ;f
!:y:: l,qlu v County of Onondaga Sheriffs Depi.,
7l NY2d 623,630431;300 Gramatan Ave.-Asrocs. v
State Div. of HumanRigh4 45l{y2d 126).

We rcject petitioner's contention that it was denied a
fair and impartial hearing by the Administative Law
Judge. In *961 examining petitioner's witnesses and
directing the prodrrction of evidence, the ALJ was nor
tmproperly assuming the role of an advocate. Rather,
he was acting well within ttre scope of his authority

(see,9IryCRR 465.10 tel t4l; Matter of OConnor
[Howell- HartnettJ, t65 AD2d 946, 948).-

Petitioner was not denied due process on the ground
that Commissioner Rosa had served as General
Counsel for the State Division of Human Rights at the
time that tfrg Oiviliol.nresenred the case in lupport of
tne complaint. petitioner does not challenge the
Commissioner's position that she has "x"iu- sirre
authority to make a final agency deter;ination
9.1b113g_u hearing (see, Executi-ve Law $$ igt, Zgt
t4] tcl) Beca,rT petitioner is unable to ii*tify -y
other person authorized to make a deterrrination or to
issue a final order under the Human nigfrt" Lur", *"
conclude that the Rule of Necesslty requued
Commissioner Rosa to make the detenninltion rn the
present proce ed;ing (see, Maresca v Cuomo,64 Ny2d
242, 247, n l, appeal dismissed 424 US gO2; Maaer
of Morgenthau v Coolce, 56 Ny2d 2a, 29, n 3).
@roceeding Pursuant to Executive Law $ 29g.)

I
?resent-Gr€eq J. f., Lawtorl BoehL Fallon and
Davis, JJ. r

I

!99r. Q)_ZOO_I_, n-dy A. Daniels, Secretary of Statq
State of New York.

N.Y.A.D.,1992.
I

General Motqs Corp., Delco hrods. Div. v Rosa

END OFDOCUMENT
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GNI{E,RAI. S CORPORA - DEI..CO
PRODI.ICIS DIVI SIOI,I.

Pe Ei , t ioner ,
-its -

MARCART*T7{ ROSA, ds Conunissioner
of  the New york St-ate Div i .s j -or r  o f
I l rurarr  Rights ,  and CL,LFFORD
CARNEI" tsR].GGS

NEW YOIIK

NC'rIEE OF I"FPEAL

'Jrrdex No.
4963 /  eL

It

SI)PRNI4E COURT, APPELI.ATN DIVISIONF(IIUT'I'TI JUDICIAL DEFAR.I'MEN'I ,ST;l'I'C OIr

PLEASE TAKE NdI'ICE tlrat, pur.suant tc, CPLR SA601(b) U.),
t 'he peLi t ioner General  Motors corporat ion (ure rcomparry, ,  )  ,
hereby aPPeals as of  r iqht  to the court lof  Appeals of  t l re state

of New York from an order of the Appellcrte Division, Four.t, lr

Departrnont, eonstruing and applying the provisi.ons of Arti-clc

r ,  sect ion 6,  of  the Nesr York state const i tut ion and the Fl f t l r
antl Fourteent'h Amendnrents to the I,Inj.tecl States constitutigrr,

which order was entered in the office of the clerk of the
Appelrate Div is ion on } lovember 1g, Lgg2, and which unanimously

affirmed an order of the comrnissloner of the Nevr york state
Divj.-sion of Human RiqhEs, da.ted l"larch rg, 1991, ru.ring that the
corlpany discrlminated against Complainant clifford Briggs on the
basis of  race and color in v io lat . i ,on of  

lNew york Exocut ivc Law

s 2 9 6 .

Respon116nts.
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PI,EASE TAKE FtfRrI{ER NCTXICE that the Company appeals from each
and ev.f,y part of the order of the Apperlate Di.vision of the
st tpreme cour t ,  as wer l  as f ronr  the whole thereof  -

DaLcd :  January  28 ,  1gg3

TO: Tlre Clerk of the Appellate
Fourth Department

501 HaLI  o f  JusEi -ce
Court  Street
Rochester,  New yo.rk 14614

Y o u r s ,  e t c . ,

HARRIS BEACH & WTLEOX
Ahtorneys  fo r  Fe t i t ioner
L30 East  Ma in  St ree t
Rochostes,  Now york 14604
T e l e p h o n e :  ( T L 6 )  2 3 2 - A A 4 o

I
Di.v is ion,

Lawrence Kunin,  General  Counsel
Sta te  D iv is ion  o f  Huuan R igh ts
55 West  125th  St ree t
l lew York,  New york 1.002?
Michae l  K .  Swi rsky ,  o f  Counse l

C- l i f ford CarneL Br iggs
60 Aldino Street
Rochester,  New york 14619
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STATE OF NEW YORK
EOIIRT OF APPEAI.S

GENERAL I,IOTOR.S CORPORATION - DELCO PRODUCTS
DIV IS ION,

Pet i t ioner ,

_vs-

MARGARITA ROSA, As Commissioner of theNew York State Division af Human Rights,
and CLIFFoRD CARNEL BRrGcs, .r

' 
Respondents.

fndex No.
4963  /  9 r

JURISDTETIONAT STAIEMEI{T
Pursuant  to  Cour t  o f 'Appea ls

R u l , e  S  5 0 0 . 2

HARRIS, BEACH & WTLCOX
Attorneys for pet i t ioner
General Motors Corporation
130 Easr  Ma in  St ree t
Rochester, l lew york, L4604
T e l e p h o n e :  ( 2 1 6 \  Z 3 Z - 4 4 4 0

.  James Charles Holahan
, of Counsel

:
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Tnrlit7,..?,7rr t 
ro. 

FlFrrrtsr.,.�$r17., qt r- -

1. Ttr€ t i t le of  th is case is General
Delco products Div is ion,  pet i t ioner,  vs.

commissioner of  the New york State Div is ion

Cl i f fo rd  Carne l  Br isgs ,  Respondents^

2' This Appeal- is taken frorn an order of the supreme court,
Appell-ate Division, Fourth Jud.iciar Department.

3 - The Notice of Appeal .as of riqht to the court, of Appeals
was f iLed on  January  29 ,  1993

4. The order appealed from was entered on Deeember 2g,
1993- The Not ice of  Entry wi th the at tached order was served
upon Pet i t ioner  by  mai l -  on  January  2 ,  1993.

5. The nane and address of the attorney for Respondent New

York State Division of Hrunan Rights is:

Lawrenee Kunin, General eounsel
State oivision of Human Rights
55 Wesr  125rh  St ree t
ew york, New york IAO27

Michae l  K .  Swi rsky ,  o f  Counse l

Respondent clifford carnel Brigrgs $ras not represented by eounsel

dur ing the proceedings below.

'; 6. The court of, Appeal.s has jurisd.iction of thts Motion
pursuant  to  CPLR s5601(b) (1 ) ,  because the  order  and Memorandumt -

i  
"t the Appellate Division, Fourth Department, construe and apply

i  the provis ions of  Art ic le r t  sect ion 6,  of  the New york state
:
i  constitution and, the Fifth and Fourteenth Amendments to the

United Statbs Const i tut ion.

i
- 3 -
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r l b a t ' - - F - . . r _ ! r , r . r  
. , ,  r -

os-Er

The j.ssues already raised and likelv to be raised by
the Notiee of Appeal as of r iqht based on the above-mentioned

const i tu t ionaL prov is ions,  inc lude the fo l lo t^r ing:

7 .

(a) pet i t ioner was d,enied a fa i r  and impart ia l  hear ingbecause the administrative i"* 
-i"ag" 

improperryassumed the ror-e of advocate in trre aaminii i i^i i ivehear ingr

(b) Pet i t ioner was denied due process of  raw und,er theNew york and united states constituti.ons becausethe former general counser of the ltew york stateDivis ion of  Hurnan Rit taJ;  i i r " t -prosecured thiscase and then ratei, af ter sn-e assumed theposi t ion of  commissioner,  decided i i - - ; ; " i i l rPet i t ioner General  Motors Corporat . ion.

CONCLUSTON

I
:
I

I

_ 8.  For the foregoing
of the issues raised 6y tne

Dated: Rochester, New york' F e b r u a r y  
3 ,  1 9 9 3

r lames CharLes Holahan,
of Counsel

reasons, the Court  has jur isdict ion
Notice of Appeal as of i ignt

Respectfully subrnitted,

HARRTS BEACH & WTLEOX
Attorneys for General

Motors Corporat ion
130 Easr  Ma in  St ree t
Rochester,  New yor l<
T e l e p h o n e :  ( 2 1 6 )  2 3 2 - 4 4 4 0
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S,|rlTE OF HEII YORX

COI'RI OF .IPPErI€

GENERAJ, MOTORS CORiORAITON - DET.CO FRODUCTS
DIVISTON,

petit, ioner,

-vs- 
Index No-

4 9 6 3 /  9 r. MARGARITA ROSA, as Connissioner of the
New york State DlvLsion of Humarr Rights,
and CLIFFORD CARITEL BRIGGS,

Respondents.

i
. l

no||8rcE or $otrrotr AtrD

lr0tEIOn rOR tfiA\rB rO lpAErL

HARRIS BEACH & WILCOX
Attorneys for petitioner GeneraJ.

Motors Corporat,iorr
130 East Main Street
Rochester, New york 14604
Telephone: (?16) 232-4440

Janes Charles nofahan
of Counsdl :.

+  , C , .
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N o t l c e o f M o t i o n o  i  . ,

Affidavtt ln Support of MotLon,
Procedural Hl,stoiy

Motion for Leave to Appeal . .

Orestlon presented . r

Prelinlnary Statement and

iluriscllctlon . . . . . . .

Reasons for Granting Leave

C o n c l u s l o n r . . . . .

EIELE Or eoltlElnns

O t . a

lncluding
. !

a a a a . a . .

a a a a . a a a

Pace

I

4

8

I

9

1 0

1 1

15

t a a a a a . a a a a a a .

a r . a a . a a . a . a

B a e k g r o u n d o . . . o .

a a t a a a a r a a . a a r

t o A p p e a l .  .  . . . . .

. o a . a a a . . a a a r a

EXTIIBITS

Ex. trAr (Memorandr:nr a^nd .Iudgment,
Appellate Dlvision, Novernber 1g, Lgg2l

Ex. "P', (Respondentsr Notice of, Entry/
December 29, t992,

Ex. rCn (petltioner, s MotLon for Leave toAppeal as of, FLi.ght, January 27, rgil)

Ex. "Dn (Recommended order of the Divtsion's
Adjudj,carlon Cpunsel )

.- Ex:..nEn (order of cornmtslibrier Margirita Rosa)
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STAIFE
COURT

NEI^| YOFK
APPEALS

-GENERAL MOITORS EORPORATTTON - DELCODRoDucTs DrvrsroN,

petitiorl€tr

-VA-

MARGARITA ROSA, as CorurisSioner
of the Ner york State Division of
Butnan Rightse :pd CLIFT'ORD
CARNEL BRIGGS.

![crteE oF ]lcrlToN
FOR I.EAVE TO AEPE.AL
lrc aE @ttRr or
APPEALS

Irrrilex No. 4963/9L

Respondents.

IICTION BY:

PI.ACE A}TD DATts
OF HEARING:

RELIEI' SOUGET:

DAIE OF NC'gtEE
OF MO|IION:

- ,  * .  +  ^ a . . ' .

Pet i t ioner  Genera l  Motorscgrpolation Delco proaucii
Division ( the rrCompaaytr ) .

9?3rt of--App-9alq' 20 lagle st:eer,
AtDany, New ygIF 12202, on Monday,
Febnrar? 8, 1993.

9^^. oT99T, pursuattt ro epLR
::lzta) (r), grantjrrg leave to aFpea].
fron irn order.of the suprene catrrt,
Appe.Ilate DLvision, foGtn .rud,iciai
Department, wtrich conf irned, adeteqrinarion of, tbe conunissionei
of the New york State oivision--oi
T31ll. _ FigFE thar tbe conPany
alscriEinated against Conrylainanl
Clifford, BEiggs on ttre basis of race
anc eolor i! vLolation of New york'Executive 

lraw S296.

ilanuarl. 28, 1993.
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GROU}TDS EPR IrtcltrtoN:

NOtrICE
SERYED

ucrnt.oN

The ground.s upon which tlLis
Leave is requested are set
forrh in detail inpetit ioner' i
motionpapers ald. are concisely
stated as fol_lowsl

(a) Etrat the record, is d,evoid,
of evid,ence supporti:ng a
f inding of d,iscrimin?tion tinaei
the New york Bunarr Rights taw,
a conclusion sha^red bv
Adjudication Corrasel. f or t}ra
New york State Division of
Husan Rigbts. (E:r.. frA() .

(b) Tlrat the adminl,strative
process before the New york
State Division of Euman Rights
was arbitrary and capricious
and denied the eompany a fair
3ld i1F.*rial hearing. (Nore:
rhe Corryaly has separ6Fe\.
raised violations of the lteir
York and united States
Constitutione in its appeal as
of r ight unde.r epLR
s s 6 0 1 ( b ) ( 1 ) . )

(c) Tbe Conmissioner failed to
f,olloni.ng binding precedent of
this Corut and. nnlaw.fully' 
sbifted, the burden of proof to
the Company.

(d) TtraL this appeal i-s
required to avoid nanifest
injustice to the Company.

Harris Beach I lfilcox
AttorneyS for Petitioner
130 East Main Srreet
Rochester, New york 14604'Terep-hone:, (?re ) 232-444a ,

OF
BY:

ets- l  920/800 d t00-1 t r 886 tt989
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NCTrrEE OF MqrrON
ADDRESSED ICI: Eawrence Kunin, Gener:l Corrnsel

State Division of llr.unan nigrhts
55 West 125th Street
New York. New york 1OO2?
telephone: l2L2) 8?0-S6?1
l{Lichael R- Sr.rirsky. Of Corrn-sel

cLiff,ord, Carnel Briggs
60 Aldine srxeet
Rochester, New york 14619

--\y;er
ra.za/rA a.lt! -3 -
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STAIM
eonRT

NEI0 VORR
A}PEAIS

op
OF

GENERAL MO4ORS CORPORATTON - DEICO
PRODUCTS DIVISION,

petitioner,

-VS-

ITIARGARIIA ROSA, as ComnisEioner
of the New york State DivisioD of
Iluman Ri.grb,ts, aad CLIFFORD
CARNEL BRIGGS,

AFFIDATNT IN STIPPONS
OF TIC'ITdT FqR I,BAVE
TO APPEEE

fndex No. q963/9L

Respondents.

sTArE. oF NEt{ YoRK )
EOU}IIY OF UO}iTROE ) SS:

JA!.IES CHARLES Hor.AgAN, being dury sr{ortr, d,e;nses and
says

1- r,am an attorney duly adnitt.e to practice in the

Cotrts of this state aDd an a n|elIber of llarris Beaeh & lfilcox,

attorneys of record for the above-narned, petitioner, Gienerar
tlotors eorltoration-Delco products Division (hereinafter
"Cott4>any" or ttpetitior€1;ri ) . .

2. fhis affid.avi-t is suhitted. in support of arr
aSryricatioa b1, the coopany for leave to aptlear to the court of
fipps:ls t fr*� a decision of the Appellate Division, Fourttr
Deparherrt ttat decision conf i.rrned a f,inding by tlre
Coni:ssiorreE of the xew lo-lc".:late Divi-qion 6f Eu&ut Riqhts that
thg Cqr"y dilcrili.aated .agitnst Conplainant Ctifford Briggs

920/t  t0 d ?60-l e  r888  t t 989
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on the basl.s of race and Color in viOlatiOn of

E*ecutive r'aw s296. r[!he judgrnent of the Apperlate
conf irrning the Conunissioner, s find,ingrs, lras

determination pursuanr to CPLR. S5602 (a) (f)-

Nerr York

Division,

a final

3 - Attached hereto as Exhi_bit rrA' is a eorry of the
ldenorandum and.ludgrment of the Appelrate Division, Fottrth
Jud'icial Departrrent, entered. ia th.e office of the clerlt of tJ,e
APpeltate Divi'siou, Fourth .Tudicial Departrnent, on November lg,
L992.

4.- Abtached. hereto as E:rhibit *Brr is a eopy of the

Notice of Entry dated December zgr Lggz, which was n:ited to the
corpany on that date and reeei.ved on Ja.Buary 2, 1993.

5. Attached_ hereto as Exhi.blt rrcr is the petitionet,s

Notlce of Appear as of ttl,ght fron that poEtion of the Appellate

Division' Fourth DeparEmentr s l{emorandum ana Judgnent whicb.:
rejected' the Cwpanyr s constitutlonal elai:ts that it was d.enied.
a fair and irnparEial hearing (beeause the ldni_nistrative Law
Jrrdge irnproperly assumed tle role of ad,vocate in the
adninist:ative heari-ug) an4 dUe process fbecaujse Dtargarit. Rosa,
former' Geaeral counsel of tbe New york state Di.vision of Hunan
Rigbts., flrst prose*rted this case anai then rater, af.ter Ehe
assured t&a position of comnissioner, decided. it) in violaLion
of the.unl,tef, statgs and Necr york state constitutions.

. 
' 

q.- : rne record. on appear to the Airtreuate Division,
itcl'dinqr the 51iFf,s of the parties, is mad.e a part hereiof . I,
have fonrarded copies of the briefs berm with these papers and

-5-
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trave requestd, trre Appelrate Divisioa Fourtrr Departrnent to
fornard the originar record directly to this court.

7 - rn addition to the constitutional lssues aFpeared
as of riqrht, tiere are several issues rai_sed, in trris appeal
which merit revie$r bryr the corrrE of Appeals, First, the record
evidence sirryry does not aupport the Appeuate Divisionr s
decision to conf i.rm ti.e cotmissionerr s findirg that ttre corupany
dLscrirninated agaiBst comtrrla-lnaau on the basis of race and. color
in vioration of New york Exec'Live Lavr. rhe company
respectfurty sulnits that the Division clea^rry f,aired to
estabrish t'he prima faeie elenents of a clafun for discrj:ninatorfr

discharge under New tfork g:reqrrtive Law 3296. fnd,eed, tbe
Division r s Adjudication counsel reviewed the record i.n th_is

Proceeding and recolmended that the eoilplaint be disnissed for
lach of evidence ( Ex- rDrr ) -- a r.eaounendation whr.cb trre
Ccqlissioncrr reJeeted without eiltlanatiea. (Ex. ,.B,.).

8. Assuming, for argEmentrs sake, that the Diuision
estabrished, a nrima f.acie cas€r the coq)any artictrlated,
legitimate Doh-d,i-sqri qi-natory reasonsi for its decision to
dischargE cdPLaina-nt, a4d there j-s no proof in the recore that
these. l,egili-uate Don-d,iscriminatotT reasons were sinply a
pretoct tor . discripination. rn these circunstrnces, trre
comrri.ssloner.tr determr,uaclon ignores .controlling preeedent of
this Court and;ep;esents 3a irrrFe11gissible sbifeing of the
burdei. of pro6f to the eomfia.ny.

-6-
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9- fhe oecision ard, ordef of the Appe}late Division
is not slrpported. by evid,ence af discri minatory a-rrimus., is
erroneous as a matter of raw, and is contratT|, to fundanentaL
princip].es of eqrriW and, justice-

nEEnEF@3, it is respectfully requested. that
apPeal to tbe Court of Appeals be gfranted, togrether
other relief as the Corrt deens proper.

'leave 
to

with such

Slrorn to

28th day

before me th_is

of January, 1993.

(

- 
.TDf$ C GRAY

ts'?:Hl^*.y'tllFlgFtrrwtq I' Snroa Corilt qJ
Cornrnir*n EPirAPril 30' 19' 

i

-r-tat-lo
.', l ,?trF,..,. -,t51
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STATE
eouRr

NEt^t VORR
APPEAI,S

OF
OF

GENERAL MOIARS CORPORA?TON - DELCO
PRODUCTS DIWSION,

perit ioner,

-vs-

I'IARGARITA RoSA, as Commissioner
of the New york State Division of
Huruan Rights, and CTIFFORD
CARNEL BRIGGS

l,lO:ftoN FOR
LEN/B TO
APPEAL

Index No.
4963/9 I

Respondellts.

1. 9fas it error for the conunissioner to find that the

cmpany dlscriruinated against, complatnant elif f ord Briggs on

the basis of race and eolor: (a) where the record proof fairs

to establish that complainant performed, his job satisfactorily,

a critical eleurent of, a ptine.44cie case of, disparate treatment,
(b) where the conPany articulated legirimate, non-discrjJninatory

reasons for Conplainant's dLseharge, and, (c) where the record,
is barren of any proof t'hat these legitj-rnate non-discrjminatory

reasons were pretextual.

2. rhe ApBellate Division held that it was not, error
for the cornnissioner to tind that the company unrawfuLry

discrininated against compla5.nant, even though the comrissioner
inexpLlcably igmored a' reconun"rrdation lr.oIn thb- di.risiorl,s .

rrJBStrols p11g

920/9 t0 'd  '60- t

-8 -

0l H3Y3g SIUUVH-urorl uiEzg:00€ I  886 t t989 ?0-90-unl



r r9- l  9e0/9 t0 'd

il
il

Adjudication counser that the complaint be dismissed as
Unsubstantiated

3. petitioner General Motors corporation, pursuant to
CPLR 5602(a){1)( i ) ,  seeks leave to appea!.  f rom a d,ecis ion and
order of the Apperrate Division, Fourth Department, which
unaninously eonfirmed a determination of the contmissioner of
the New york state Division of l{uman Rights that the conFany

discrirninated agaiast complainant crifford, Briggs on the basis

of race and color in violation of New york Executive Law g29G.

l- Review by the court of Appears is sought because

the record evidenee vras legally insuffieient to support the

findtngs of, discri:nination issued by the cornnissionen and.

confirmed by the Appetrate Division. specifically, the ovidence

d,oes Dot estab]^ish a prima f,agie case of, d,isparate treatment.

Assuming, for argunent,rs sakc, that eonqlainant establj.shed. a
prima fercie case'' the reeord clearly demonstrates that the
conpany had regitirnate non-discrirninatory reasons for
complaina.tts dischargee which were not pretextuaL.

5. to esta^btish a prima facie case of discriminatory
discharge, Conrplai nant nust prove that I ( 1) he belonEed to a
Protected' class; .(2) hrs job perfornance tras sati.sfactory, (3)
he Has dischargedr and.'(4) af,ter.Lls dischargeT the positioo
remained oben and'ttre enproyer continued to seek apilicant,s from
persons of conplainant's quarifications. tLre proof in this case

-9-
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'eas 'egal'y insufficient to meet this threshor.d, brrrden becausb
conplainant, a probationary efiployee who worked for only a few
days, failed to establish that his jon performance eras
sati.sfactot-y. fis repeated. vioLatioa,s of shop rules and
consLstentlr poor work effort compel the concrusio'that his
pcrfonnanee was Lnad,equate and unacceptable. Ind.eed,
complainant adrnitted, that he had viorated shop rules with
lrnowledge that such eond,uct by probationaaar employees was
grounds for dischafge.

6. Even if one assumes that complainant established
priqg factq ease, the record shows that the Company had,

legitirnate non-discrirninatory reasons which Justified
Complainantf s discharge. In these cLrcunstances, Complai-nant
must prove that the companyrs reasons for dtsmissinqr him q,ere
pretextual to prevail 0n his race discrirnination cr.airn. The
record' Ls barren of any evidence of pretext, d conclusion shared
by the Division's ^Adjudication counser. (Ex .  t tD t  )  ,
sigrnif teantry, neither the conunissioner nor the Apperlate
Division made any finding that the Companyr s reasons for
discharqre were false or pretextual.

{'TIRISDIc:ITqN

. ? - rhis court has, jurlsdiction of thrs motion and. the:
appeal souqhr, pursuant to.CPLR 5602(a). ifl fi). The portion

920/ill 'd t60-l

'  
of .the- Appellate Dlvisionr6 Memorand.un.and

in this motion is-not appealable as of right

Judgrment addressed

under CpIiR 5601(a).
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8. fhere are several issues raised. by this ilotion
whieh herit review by the court of Appeals. First, the
Conunissi.oner r s d.etermlnation, conf irmed by the Appellate
Division, which found, that the company discriminated agalnst
complainant on the basis of race dnd color is not supported by
substantial evidence- second, the commissioner lgnored
controllinq preeed.eat of this court in anar-yzing the record, and.,
in so d'oinqr' inproperry shifted the burden of proof to the
Conpany.

9. rhe evid,enee introduced during the hearing on this
matter was lega}ly insufficient to support the conmissioner|s
finding of d,i,scriminatory ani,nus, a eoncrusion shared by the
Divisionr s adjudication counser $rho recomrended that the
c@l&int be dismissed. (E:c. rtDrf ). Complainant failed to
establish by su.bstantial evidence that he was performing his job
duties satisfactoriry, an essentiar element of a orima f+gie
case of race diserimination. Indeed, the record reveals a
flagrant pattern of misconduot by complainant whieh eoncruslvely
demonstrites that his job performernce was unsatisfactoty.

10. cqnplainant nas a temporary at-hrill probationa-ry
e[Droyee pho had yet to. cmFrete tJre go days of service required.

l : :

bef,ore attainihg ''iseniorlty. .stattisrr r:nder. the 
'corlective

bargaining aglreement betrpeen the cornpany and the union which
represents the companyrs productioh empl_oyees. (rr. !76, 224_
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ti 226).  Ll .he a.t  t  orher

Comlrlainant received

program that all new

L 4 ,  7 7 ,  1 9 0 ) .  H e

probationary employee

elpe.cted to perforen to

7 9 ) .

t  1 8 8 6  t 1 9 8 9

sfmi_larLy slruatecl probationary employees,

the standard i.nstructional and orientation

employees in his position receive. (Tr.

was fully aware of his status as a

and clearlf understood that he $/as

the best of hj.s abil ity. (Tr. 14-17 , 77_

0l HSvtg slguvH-Iroj j  urEtg:90 e0-90-unf

11- Notwithsta'ding this traini,nq, comprainant compir.ed
a serio's and ertensive record of shop rule viorati.ons during
his six d,ays of emplolmeotr including: repcated,ly failinE to
htear safety glasses despitc instruction and reinsttuctioq, by
two d'ifferent supervLsors, of the absolute neeesslty for wearinqt
safety glasses (Tr- 30-32, 83-84, 178 , 3971 i repeatedly reaving
the proauction line without obtaining a replacenent or notifyinq
the supervisor (tr. 32-33, 83-84, 1?g, 392.) I repeatedry
returning late from breaks (rr.  27g, 3og, 343, 347, 350-361,
164, 31r, 454); interfering with the erork efforts of felrow
e'mployees iutd restricting prod^uction by failing to perform his
job in a proper hanner (rr .  e6, 9I,  t lst  Llg, 27s-277,2g0_2g3,
3 1 1 - 3 1 3 ,  3 4 8 - 3 5 1 ,  3 5 8 ,  3 6 0 - 3 6 1 ,  4 4 6 - 4 6 s ,  4 6 g - 2 1 ,  4 ? g - 4 7 g r  4 g 6 -
488), and d.ireeting abnsive language tor,,rard, a felrow emproyee
wirh the inteat to intimid,ate that emproyee into restrr-ctingr
production (-tr .  2gL-2.a2. 3rr-313, 4Eo-4s1, 4sg-481, s16, 51g-
519 ) - rnd.ead.,.' cornpraiqarit adrritted.. he viorated,, shop . ruJ.es,
fully arrare 'that 'as 

a probationary employee he. was expected to
perfornr to the best of his ability.

-12 -
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' �2' rr is crear, in l iqht of the foregoing proof, that
complainantf s perfbrma-nce was woefurry insuffici.ent to .merit

continued ernplol'm€tlt -- a eonclusion which refutes any inference
that his raee was the motivating factor for his dischargre.
Indeed, it Ls si.rryIy incred,i-ble to sugfgest that the compaqy
which only recently had hired comprainant without regrard to his
race wourd, two weeks Later disrniss hirn because of his race,

13. Moreover, the company articulated legitirnater iorr_
discrinr-inatory reasons for its decision to discharge the
complaiuant' These reasons stem from his admitted, and repeated
vlorations of shop rures. This court consistentry has held that
lt is the complainSntrs burden to prove that the companyrs
legLtirnate, non-d,iscriminatory reasons for its actions lrere
notbinq more than pretext for d.iscrirnination and that race
played a dispositive role in the discharge. Here, the
coaplainant Produced no direct or ind,irect evidence that would
suPPort a findiag of pretext. Ind.eed,, the Division,s order
eontains nor a single finding with respect to pretext. More
importantly, the corunissionerrs Adjudication counsel reviewed
this record' and, reconcnended that the compLaiut be dlsmissed for
laek of evidence of .rny racial anj.mus or preteRt on the
conpanyf s part. (E:r. r'Drr). Despite the lact< of direct or
ind'i,rect . evidenee supporting. an inference of prerext, the
Appetlate Divj-sion perfunetorit y gonf i.med, the corunissioner r s
determinatlon that Complainant was dismissed because of frfs
.race.

t09-J 920/020 d t60-r 0 t888 t t989
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14. lhe tecord 
'demonstraces 

that the comnj.ssiorrelr
erroneously shifted the burden of proof to the company when she
found that compl-ainantrs discharge rdas ,,precipitous and
discriminatorlrr ' (Divisionrs order at 7-g). This concrusion
corq>leteIy disregards the copious and uncontested. proof that
claimalt was dlscharged for regitimate non-pretextuar reasons.
only by ignoring Complainantrs evidentiary burden to prove
pretext could the comtissioner f ind tJrat complainantrs d,ischarge
was discriruinatory.

15' Asid'e from the issue of whether the conuni.ssionerrs
findings are supPorted. by substantial evidencer this motion for
leave to appeal to the court of Appeals shour.d be gra'ted
becausc the administrative process before the Di.vision lras
arbitrary and capricious and, clearly failed to provide the
eompany with a. fair hearing. The comparry has appealed. as of
right, Ptltsuant to CPLR 95501 , for revie!,r of the constitutional
issues rarsed by the Division,s administrative proeess.
Speeificarry, the company contends that it was denied a fair and
irnpartial hearing because the Adrninistrative Law .'udge
repcatedly and impermi-ssibly r-njected, hirnself into the

.proceeding to the point where he abandoned his rol,e as a neiutral
arbi'trator and assuned the rore of advocate for the Divi.sion.
*.: Adrnir-ristrative. Law Judge 

lsked nore than, 700 guestions
d.rLng ttre ne1ins,. and many oc . tbese questions clearry
deiondtrated that he had aband,oned, his. neutrar. rore of judge ";;
had assumed the rore of advocate for complai.nant. This conduct

t80-I t  t888  1 t989
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is not only unconstltutional., buc aroitrary and caprlcious as
wel l

16. petitioner has also appealed. to the Court of
Appeals as of riqrht on the ground it was d,enied due process
because the Divisionrs Generar counsel, who was responsible for
prosecut'ing tbis eraim at the hearing, s'-bsequently became the
corrrrissi-oner of the Netr york state DivisLon of Hunan Rights and
rend,ered a deeision favorable to comprainant. rn other words,
the conanissioner both Prosecuted, arrd decided thls ease against
the company, ignoring the recommendation of the Divisionrs
Adjudication corrnser that the corqllaint be d,isnissed, because the
company had. articulated r-egiti:nate, non-d.iscrirninatory, and non_
pretertual reasons for complainantts terminatioD. The
comrissioner's decision to ignore the reconunendation of her own
AdJudieation counsel without o<planatioq clearry shows that her

:
initLar role as advocate later clouded and unlawfully affected
her role as jud,ge.

, L7. petitioner tespectfully requests that the Court
grant reave to appear so that the srrbstantive issue raised in
this notion as werl as the important constitutional questions
raised in the Comparry, s appeal as of, ri.qht may be eonsiderea
together to avoid manifest iujustice.

- 
-=::j:=!.-*$!cgrerugrqr .

For the foregoing reasohsr.'this Court

motion for leave to appeal.

:
.  

1 g .

Petitioner I s

should irant
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Dated: Rochesterr New york
.fanuary 28, 1gg3

James Charles Eolahan,
Of CounseL

Respectfully submitted,

HARRIS BEACH & WILCOX
Attorneys for General

Motors Corporation
130 East, Maia Street
Rochegter, New york 14604
Telephone: (7161 Z3Z-4i40
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