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CAROL FISCHER, an attorney duly admitted to practice

law before the Courts of the State of New York, aff irms as

fol- l-ows under penalty of perjury:

.  I  am an Assis tant  Sol ic i tor  Genera l  in  the Of f ice

of the Attorney General of the State of New York, counsel for the

respondent-respondent Commission on Judicial Conduct of the State

of  New York ( " respondent"  or  "Commiss j -on") .  I  am fu l ly  fami l - iar

with the matters se! forth in t.his Aff irmation, which is

submit ted in  opposi t ion to  the June !7,  2OO2 mot ion of

pet . i t ioner-appel lant  E lena Ruth Sassower ( . .pet i t ioner , ' )  to  s t r ike

f i l ings wi th  th is  courE,  to  sanct ion respondent 's  eounser ,  and to

refer the Attorney General- and various members of his staff for

discipl inary and criminal investj-gation and prosecution. For the

reasons deta i led be1ow, pet i t ioner 's  mot ion should be denied.

2. The Court. has not yet assumed jurisdict i-on over

pet i t ioner 's  appeal  f rom the December 18,  2OO1 Decis ion and Order



of the Appel-late Division, First Department. Two motions are

currentl-y pending: the Court 's sua sponte inquiry int.o whether i t

has  sub jec t  ma t te r  j u r i sd i c t i on ,  and  pe t i t i one r ' s  May  1 ,  2OO2

motion demanding t.he reeusal of t.he members of this Court from
I

I  hear ing her  appeal .  To th is ,  pet i t ioner  now adds a who11y
:

fr ivolous request for sanctions. The conduct petit ioner purports

to f ind sanctionable is respondent's May 12, 2oo2 memorandum of

1aw,  f i led in  opposi t ion to  her  d isqual i f icat ion mot ion,  and

responden t ' s  May  28 ,  2OO2 le t te r  respond ing  to  the  Cour t , s

jur isd ic t ional  ingui ry .

3.  Pet i t ioner 's  mot ion was not  unexpected.  From the

incept ion of  th is  case,  dr r  ar t ic le  78 proceeding brought  in

Supreme Court, New York County, to i ts appeal to the Appellate

Div is ion,  Depar tment ,  pet i t ioner  has repeatedly  made mot ions (aI I

denied)  to  s t r ike respondent 's  papers,  and to  sanct ion and

disguali fy respondent's counsel. See the Aff idavit of Elena Ruth

Sassower, sworn to June L'7, 2002, in support of her motion

( "sassower  A f f . " ) ,  f f l f : - ] - 6 . .  He r  cu r ren t  mo t ion  and  he r  p rev ious

motions have aIl  been based on the same fundamental premise, that

fa i lure to  agree wi th  pet i t ioner 's  v iew of  the facts  and the law

is " f raud and decei t .  "  (Sassower Af f  .  nZl

4.  one example f rom her  present  mot ion wi l l  suf f iee.  rn

her ,fune 7 , 2OO2 Af f idavit in Response to Sua Sponte

i lur isd ic t ional  rnqui ry ,  f l ! f+- r r  ( to  which pet i t ioner  re fers  for



substant ia t ion of  her  c la im that  respondent 's  submiss ions have

been  " f rauds  on  the  cou r t , ,  (Sassower  A f f .  f l t l g -10 )  ) ,  pe t i t i one r

ana1-yzes what she believes are important textual dj-fferences

between respondent 's  d iscuss ion of  the cour t 's  lack of  subject

mat ter  jur isd ic t ion in  i ts  May 1-7,  2002 memorandum of  law and i ts

d i scuss ion  o f  t he  same po in t  i n  i t s  May  28 ,  2oo2  l e t te r .  To  he r ,

these differenees demonstrate an intent to oconceal, from the

court the content of the decision petit ioner wishes t.o appeal.

,June 7, 2OO2 Sassower Af f idavit in Response to Sua Sponte

Jur isd ic t ional  fnqui ry ,  f f f  .

5. On its face, her argument makes no sense, and

demonstrates that  pet i t ioner  does not  understand the d isc ip l inary

rules she purportedly seeks to enforce. 'Fraud,'  as used in 22-

N Y C R R  S S 1 2 0 0 . 3 ( a )  ( 4 ) ,  L 2 0 0 . 3 ( a )  ( 5 ) ,  l - 2 0 0 . 3 3 ( a )  ( 5 )  a n d , J u d i c i a r y

Law S48? refers  to  misrepresentat ions which are both

intentionally made and which "can be reasonably expected to

induce  de t r imen taL .  re l i ance  by  ano the r . , ,  22  NYCRR S1200 .1 ( i )

(de f i n ing  " f raud"  as  used  i n  the  D isc ip l i na ry  Ru les ) .  pe t i t i one r

does not  expla in  how any of  the supposed . . fa ls i f icat ion[s ] ,

dist.ort ion [s] and concealment Is] of the material facts and law',

(Sassower Af f .  f lg)  a l legedly  cont .a ined in  respondent ,s

submiss ions eould poss ib ly  " induee detr imenta l  re l ianee."  The

record of  th is  case (augmented,  o f  course,  by pet i t ioner ,s

extensive submissions of documents from other cases) contains aI1



orof  the "mater ia l  facts  and Iaw. ' ,

"conceal -ed.  " I

Nothing eou1d, has been,

6.  The remain ing por t ion pet i t . ioner 's  mot ion (Sassower

A f f  .  ! f ! [ l r - rS )  d i scusses  he r  Ju l y  28 ,  1999  mo t ion  fo r

disquali f ication and sanctions, made before Supreme Court, and

her  Augus t  77 ,  2001  mo t ion ,  f o r  subs tan t i a l l y  t he  same re l i e f ,

before the Appel la te Div is ion,  F i rs t  Depar tment .  Pet i t ioner ,  s

attempt to re-argue these motions is premature. Matters related

to t.hose motions wil l  not be before this Court unless i t

concludes i t  has subject  mat ter  jur isd ic t ion over  pet i t io f ler ,s

appeal

Petit ioner has previously been sanctioned for this kind
o f  b a s e l e s s  m o t j - o n .  S e e  S a s s o w e r  v .  F i e l - d ,  1 3 8  F . R . D .  3 6 9 ,  3 8 3
(S .p .N .Y .  1991) ,  i n  wh ich  D is t r i c t  Cour t  , Judge  Gerha rd  L .  Goe t te l
awarded fees and sanct ions against  pet i t ioner  and her  mother ,
noting that the Sassowers had, without factual support.,  accused
opposi -ng counsel  o f  " f raud,  per jury  and ch icanery:"  " [ the

Sassowers ' I  v iew of  any factual  d isputes has been,  a l - I  a Iong,
t.hat their claims are to be acknowledged without dispute and
contrary evidence of the defendant,s is to be rejected as fraud
and  pe r ju ry . "  The  Second  C i r cu i t ,  Sassower  v .  F i -e ld ,  973  F .2d  75
(2d Ci r .  L992,  ,  vacat ing the amount  assessed agaj -nst  pet i t ioner

personally and remanding for reconsideration in l ight of her
cl-aim to be indigent



WHBREFORE, for al l  of the reasons noted above, and in i ts

previous submissions to the Court, t .he Commissj-on respectful ly

requests th is  cour t  to  deny pet i t ioner 's  mot ion to  s t r j -ke i ts

pr ior  submiss ions,  and to  d isqual i fy  and otherwise sanet ion i ts

counse ] ,  i n  i t s  en t i re t y

D a t e d : New York, New York
,June  28 ,  2OO2

Sol - i c tor GeneraL


