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SI'PREME EOURT OF TIIE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 49

-.--:.--....-.-f,

DORIS L. SASSOWER,
Plaindff(s),

against-

COMMISSION ON IIJDICIAL CONDUCT OF
TIIE STATE OF NEW YORK, et aI.

Defendan(s).
-----x

rNDE( NO. t09r4u95

CAHN, J.

petitimer brings this Article 78 proceeding seeking a dectaration that a certain nrle (22

NYCRR 07000.3) promulgated by Respondurt-Commission on Judicial Conduct,

("Commission') is unconstitutional. In essence, Petitioner asserts that the Commission has, via

this nrle, wrongfully transformed its mandatory duty to "investigate and hear' complaints of

misconduct (tifY Const. d. U, $22ta]) into an optional one, with no requirement, that it fint

make a determination that tre 'complaint on its face lacls merit...' Oud. I-aw $44.1), prior to

summary dismissal of a complaint.

Respondent moves to dismiss the petition for failure to statc a cause of action, C?LR

$321 l(a)CD and S780a(0.

Art. 6, sect. 22 of*re State Constitution establistred the Commission, and sets fortfr its

mission. ft reads, in part, as follows:

$ 22. [Commission on judicial conduct]
a. There shall be a commission on judicial conduct. The
@mmission on judicial conduct shall receive, initiate, investigate
and hear complaints with respect to the conduct, qualifications,
fitness to perform or performance of official duties oiany judge...
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c. The organization and procedure of the commission on judicial
conduct shall be as provided by law. The commission on judicial
conduct mav establish its own rules and procedures not

' inconsistent with law.... pmphasis addedl

Tracking the language of the Constitution, Article 2-A of the Judiciary Law provides in

pertinent pare

g 44. Complaint; inrrcstigation; hearing and disposition.
l. The commission shall receive, initiate, investigate and hear
complaints with respect to the conduct, qualifications, fitness to
perform, or performance of official duties of any judge,...

Upon receipt of a complaint (a) the Commission shall conduct an
investigation of the complaint; or (b) the commission may dismiss
the complaint if it determines that the complaint on its face lacks
merit....
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g 42. Functions; powers and duties.

| | ' | *

5. To adopt, promulgate, amend and rescind nrles and
procedures, not othenrrise inconsistent with law, necessary to carry
out the provisions and purposes of this article....

The Commissions' Operating Proedures and Rules (22 NYCRR part 7000), in rclevant

pan, prouoe:

70[0..2 Complaints. The wnmission shall rcceive, initiae,
investigate and hear complaints against any judge with respect to
his quelifications, conduct, fihess to perform or the performance
of his official duties....

7000.3 Investigations and diqpositions.
(a) When a complaint is received or when the adminishator's
complaint is filed, an initial review and inqury may be
undertaken.
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(b) Upon receipt of a complaint, or after an initial review and
inqury, the complaint may be dismised by the commission or,
when authorized by the commissioo, & investigation may be
undertaken.

70m.f Definitions. For the purpose of this Part...
(i) Initial review and inquiry means the preliminary analysis and
clarification of the matters set forth in a complaint, and the
preliminary fact-finding activities of commission staff intended to
aid the commission in determining whether or not to authorize an
investigation with respect to such complaint.

(i) Investigation, which may be undertaken only at the dirwtion of the
commission, means the activities of the commission...intended to ascertain
facts rclating to the a@uracy, truthfulness or reliabitity of the matters
dleged in the complaint....

Petitioner asrrts that between October 5, 1989 and December 5, 1994, she filed eight

omplaints with the Commission against various members of the judiciary. She assats that all

eight were dismissed by the Commission. Petitioner was notifiod by letter of each dismissal,

which letters stated that 'The Commission has reviewed your letter of complaint dated...'

Petitioner commenced this Article 78 proceeding challenging the constitutionality of one

of Respondant-Commission's nrles (22 fi[YeRR 7000.3) as writtar, and as applied. Essentially

petitiurer mainains that the Commission's nrles have sornehow dilubd or diminished its

constitutional mandate by substinrting the words 'may' for 'shall.'

To prwail over Respondent-Commission's constnrction of the relevant statute, Petitioner

must establish not only that her interpretation is a possible one but, also, that her interpretation

is the-only reasonable construction (see, Blue Spruce Farms. Inc. v, NYS Tax Com'n., 99 AD2d

867, affd 64 NY2d 682). An examination of the petition and supporting pape$, shows that the

Petitioncr will not be able to meet that burden; i.e. the Petition as pleaded fails to state an

actionable claim.



The constitution is to be construed to give practical effect t'o its provisions and to allow

it to receive a liberal construction, not only according to its letter, but also according to its qpirit

and the general purposes of its enactment (Ginsberg v. Purcelli, 5l NY2d 272, rearg. denid,

52 NY2d 899; Pfingst v. State,57 AD2d 163; In Re: Harvey v. Finnicks, E8 AD2d 40 (4th

Dept., 1982).

The construction of a statute, lrnd regulations promulgated by the agency responsible for

its administration and implementation is entitled to geat weight if it is neither irrational or

unr&sonable. (Ilmpkin v. Dept. of Social Services, 45 NY2d 351; Eernstein-y. Toia, 43

NfY2d 437; Thomas v. Bethlehem Steel Corp., 95 AD2d ll8). The term "investigate" as used

in the sections of the Constitution and statutes herein quoted do not rcquire any qpecific form

of inquiry into the complaint. A review of the complaint by th; Commission, as attested to by

the leters sent to petitioner, mecb the Constitutional and statutory mandaE

The tcrm 'investigate" as used in the constitution and satute has been co'rrectly

interpreted by ttre Commission to include those aqpects of its proceedings which the Respondent-

Commission has designated and defuied as its 'Initial review and inquiry.' White ttre initial

review and inquiry apparcntly serv$ different purposes from its subsequent examination they

are each integal parts of the Respondent-Commission's investigatory task, and the performance

of each is an investigation, as that term is used in the constitution and stahrtcs herein rcftrred

to. Such an interpretation is in accord with the spirit and general purposes of the constitution.

To the extent that petitioner contends that the Commission wrongfully determined that her

particular complaints lack facial merit and declined to take further action thereon, the issue is

not beforc the court.
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Furthermore, Art. VI, $22(c) provides in relevant part 'The commission on judicial

conduct may eshblish its own nrles and procedures not inconsistent with law.' Iudiciary law

$42(5) provides in rclevant part that the Commission shall have the power to.'adopt,

promulgate, amend and rcscind nrtes not inconsistent with law, necessary to carry out the

provisions and prposes of this article.' The Legislaturc has given the Commission broad

discretion in exercising its powers and carrying out its duties. (See, New York Starc

Commission on Judicial Conduct v. Doe, 6l NY2d 557). Petitioner has pointed to nothing in

the Commission's nrles or interpretation of its constitutional and statutory mandate that is

irrational c corh:avenes or conflicts with the Constitutisn or statute. @, 28

NY2d 434; Conde Nast Rrblications. Inc. v. State Tax Commission, 51 AD2d l7).'

As to the petitioner's argument that the respondent improperly a motion to

dismis, insead of an answer, such procedure is expressly permitt€d by CPLR $780a(0. The

court may resolv an Article 78 proceeding without an answer where only questions of law are

'presented 
which are diqpositive and there is no challenge to the agency's acts based on

substantial widence. (Davila v. New York Crty Housing Authority, 190 ADld 5ll; Baysq/ater

Healft MMMMMMMMMMMMMMMM�abd Facility v. New York State Dept. of Health, 57 ADfL| 996, Iahn v. Tovm of

ht@os, 23 ltDi?d 688).

Acoordingly, respondent's motion to dismiss the petition is gnntod.

That part of the petition seeking to declare 22 NYCRR $7000.3 unconstitutional is

dismissed for the reasons indicated above. Similarly, that part of the petition seeking to annul

rcspondant's dismissal of petitioner's complaints for failurc to investigate is dismissed.

That part of the petition seeking an order from the court requesting the Governor to
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appoint a qpecial prosecutor is dismissed as not within the court's authority.

the court, as any citizen, may request the appointment of a special prosecutor,

to do so.

To the extent that

the court declines

That part of the petition seeking an order of the court referring respondent, its members

and staff to the Attorney Gencral, U.S. Attorney, and Disfrict Attorney for criminal and

disciplinary investigation is dismissed as not within the court's power. To the extent that the

court may have the authority 0o request such referral, the court declines to do so.

That part of the petition seeking the imposition of a $250.00 fine upon respondent

punuant to hrblic Officers law $79 is dismissed. Petitioner has failed to adequately allege that

respondent refused or neglected to perform a public dug. In any e\r€nt the imposition of a fine

pursuant to POL 079 is discretiurary'ana m court declines to impose such fine.

The clerk is directed to enter judgment of dismissal..

This constitutes the decision and judgment of the court.

Datcd: Juty 13 , 1995
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